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Sewa Bhaww, R.K. Puram, 
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Subject: Report of the C<»nlttee of Teclmlcal Officers to examine In detalx 

and recommend measures for Laprovemei^ In Contract Documents 

Sir, 


The erstwhile Ministry of Agriculture fi Irrigatipn (Depeurtment of 
Irrigation) vide their O.M^ NO. 3(8)/75-I»0:i dated 10th November, 1976, consti¬ 
tuted a committee of Technical Offlders to examine In detail and reco mmen d 
measures §gir improvement In contract documents, general conditions of contract 
Infra-strhcture facilities to be provided by the Project Authorities under the 
contr 2 K;t, etc., to prcxnote economy in project cost and expedite construction. 


2. In all 29 meetings were held by the Committee. After deliberating over 
all facets of the subject In several meetings, the Committee gave useful direc¬ 
tions 0(1 the basis of which the Member-Secretary ably produced the final report. 
The report was finally considered by the Committee In the 29tjfi meeting held at 
Bombay on 4.10.1980 and approved for transmission to Govemswnt. The Ckxnmlttee 
also approved that since fewmonbers of the Comad.ttee could not sign the report, 
the Member-Secreteu 7 may obtain their e^jproval or otherwise to the report and 
thereafter the Chairman may -transmit the report to Government with a suitable 
letter of transmlttol. Shri S.C. TTlpathl, Chief ^^ineer (Irrigation), Govern¬ 
ment of Orissa, Bhubaneswar, has now signed the report with a note of dissent. 



His note of dissent has been placed in the report at the end as Appendix I, 
Shri A. Venkataramanappa, Chief Engineer, Minor Irrigation and Public Health 
(South), Government of Karnataka, Bangalore has sent acceptance of the report 
by a letter, which may be seen at Appendix-II. 

3. The report is in two parts. Part I of the report consists of chapters 

consisting recommendations of the Committee on the specific terms of reference 
which also indicate the trend of discussions, while formulating the tender 
documents. Part I is divided into 14 chapters as below: 


Chapter 

No. 

Subiect 

!■ 


Introductory 

II 


Data/Information to be part of Tender Document 

III 


Financial Assistance 

IV 


Settlement of Bills 

V 


Supply of material by Government and Construction 
Facilities 

VI 


Price adjustment in Contracts 

VII 


Arbitration 

VIII 


Force Majexir and Liquidated D5unages 

IX 


Security Deposit by Contractors 

X 


Specifications 

XI 


Bonus to Contractors 

XII 


PERT Charts 

XIII 

XIV 


Other related issues in connection with the large 
River Valley Projects 

Epilogue 

Part II of the report contains standardised docruments for Notice for 
Invitation to Tender (NIT). Information and Instruction to Contractors (IIC) 


and the General Conditions of Contract (GCC) .• 

4. The following are some of the important aspects in standardised docu¬ 

ments : 


a) Earnest Money Deposit 

The earnest money deposit has been provided in the shape of ready 
available money such as bank drafts , treasury challans, deposit at Call Receipts. 
Furnishing bank guarantee for earnest money is not recommended as it was felt 
that there would be some difficulties in quick encashment of th6 gucurantees. 
The question of scale of earnest money was also discussed by the Committee. 
It was thought that the quantum of earnest money may be left to the State 
Authorities. The Committee, however, realised that there is need to liberalise 
the provision in this regard. Accordingly, in "Chaoter IX" - Security Deposit 
by Contractors", the following recommendations have been made: 


(iv) 



Estimated cost of work 


Earnest Money 


Upto Rs. 5.00 lakhs 1% 

Above Rs. 5.00 l^Uchs upto 0.75% 

Rs. 2.00 crores 

Above Rs. 2.00 crores 0.50% upto a maximum of 

Rs. 5.00 lakhs 

b) Import of Equipment 

No provision for the import of aqpiipment has been made in tender docu¬ 
ments. It envisages that for most of the contracts in the country, Inqsortof 
equipment may not be required. For some large contracts, import of equijxnent 
may be required to be permitted. These would be specizO. cases and may have to 
be dealt with suitably in special conditions of contract. 

c) Tender validity period has been limited to 90 days. 

d) Alternative tenders are not acceptable. 

In case the Government desires to call for alternative tenders, the 
provision may have to be modified. 

e) Conditional tenders are Intended to be rejected. However, consi¬ 
dering that as per present practice conditional tenders are not rejected out¬ 
right, the Committee have suggested the practice should be gradually introduced. 

f) The tender documents assume a post-tender evaluation of the capa¬ 
bility of the contractor. However, in some cases it may be more appropriate to 
prequalify the contractors. This will depend on merits of each case. 

g) Security for Performance 

For security for performance of the contract, initial security in the 
form of bank guarantee has been provide as the amounts involved may be laurge. 
It may have to be ensured by proper formulation of the guwantee that the 
guarantees are encashable on demand and without any demur on the part of the 
guarantor, mere demand by the authorised person being adequate to discharge 
the obligation by the guarantor. The Committee felt that there was a caise for 
reducing the scale of security required to be furnished. For deciding the 
amount of security deposit, the following scale is suggested: 

A-Earthwork 

For contract upto estimated 
cost of Rs. 10,000 

From Rs. 10,001 to 50,000 

From Rs. 50,001 to 1,00,000 

Over Rs. 1.00 Lakh 

Rs. 1.00 crore and above 

B-Otherworks 

For contract upto estimated 
cost of Rs. 20,000 

From 20,000 to 50,000 


Percentage Subject to minimvim 

4 to 6 

3 to 5 500 

2 to 4 2,000 

2 3,000 

2% of contract ved.ue or 

Rs. 20 lakhs, whichever is less. 

5 to 7 

4 to 6 


1 ,200 



B-Othe rworicB 


Percentage 


Subject to a mlntimiin 


nrorn 50,000 to 1,00,000 3 to 5 2,500 

Over Rs. 1.00 lakh 2 to 4 4,000 

Rs. 1 crore and above 2% subject to a nwximum of 

Rs. 20 lejchs 

h) Mobilisation advance upto a limit of 5% of contract vedue ema 
equipment advance upto 10% of contract value Is provided for. 

1) Ihe ambit of engineers decision being final Is restricted to the 
quality of materials, workmanship. Interpretation of contract drawings and 
specifications and mode and procedure for carrying out the work. 

j) The contracted unit rate Is applicable for a v^u:latlon of ± 30% 
over the quantities In the schedule. 

k) Suitable price adjustment clause to teOce care of the price varia¬ 
tion on labour, materials and fuels and lubricants Is provided. It Is envi¬ 
saged that this clause will be applicable to contracts of value of Rs. 1.00 
crores and above, contract period exceeding 24 months. 

l) Final bill Is to be paid within 3 months of the Issue Of certi¬ 
ficate of completion. Ihe tender conditions do not provide for payment of 
Interest for delays In payment of final bill but the report suggests that the 
department may be required to pay a nominal Interest In case of final payment 
Is delayed beyond this date. 

m) The document provides for arbitration clause vdilch Is by a sole 
arbitrator «rtio Is not connected with the Government. However, the aid>ltrator 
will be selected by the contractor out of a panel to be suggested by the Chief 
Engineer. Also, arbitration Is not permissible If the ubltrator Is not 
appointed before the expiry of 30 days after the defects lled>lllty period, 
nils will prevent contractors putting up arbitration claims after an unduly 
long period and eifter the work Is completed. 

Die committee have decided the layout of the report such that each of 
the chapter relates to a term of reference or a portion thereof. Ftr ready 
reference the chapters idilch will deal with wholly or partly the term of 
reference Is Indicated below: 


of Reference 


1) Indentlflcatlon of dataAnfoxmatlon 
required for Inclusion In the tender 
documents and suggestion of steps to 
remove uncertainties such as In the 
case of de-waterlng royalties, etc., 
and to thus minimise risks In bidding 



Chapter II Data/fhfor- 
matlon to be 
P 2 urt of 
Tender 
Document. 

Chapter XII Other re¬ 
lated 
Issues In 
connection 


(vl) 



vd.th leurge 
River Valley 
Project Oon- 
tr 2 K:ts. 


ii) Recommending the scale of financial Chapter III Financial 

assistance in the sheipe of aid-hoc Assistance 

advances for initial mobilization and 
advances agetinst equijment, stores etc. 
and edso in regard to rate of interest 
to be levied on such advances 

iii) Suggesting measures for ensuring regu- Chapter Settlement of 

lated running payments for %»ork done Bills 

uptodate and speedy settlement of flxum- 
cial bills including provision for 
rebate for timely payment on interest 
on delayed payments 


iv) 


v) 


Vi) 


Recommending conditions relating to Chi^Jter V 

supply of material & ecjuipment s also 

construction facilities such as 

tgaproach roads, construction drawings, 

svqsply of water 2 Uid power etc., to be 

provided by the o%mer 

Recommending essential elements for Chapter VI 

lncl\ision in clauses relating to .esca¬ 
lation in labour 6 material including 
laying down precise formula S also 
conQkinents of labour, ancilllary 
commodities, gases, hardware, etc. 

Evolving stand«u:d procedures relating Chapter VII 
to arbitration with specific reference " 
to the role of umpires and need for 
giving speaking awards 


Supply of mate¬ 
rial by Govern¬ 
ment and 
Construction 
facilities 


Prlc^ adjust¬ 
ment in 
Contractn 


Arbitration 


vll) Recommending sccqse s application of 
Force Majeure Clause 


Chapter VIII Force Majeure 
and Liquidated 
Daaii^es 


vlil) Suggesting mode of security deposits 
Including measures to expe^te return 
of such deposit & payments of inte¬ 
rest for abnormal delay & penalty 
clause for liquidated damages due to 
delay in negligence in the execution 
of works 


Chapter IX Security Deposit 
by contractors 

Chapter Vin Force Majeure 
and Liquidated 
Damages - Part 


ix) Examining I.S.I. or other standards' Chapter X Specifications 
of technical specification for common 
items like earth dam, concrete/basonry 
dam tunnels, gates, canals, etc. and its 
incorporation in the contract document 


(vli) 



x) Considering if any suitable clause can be Chapter XI Bonus to 

provided for incentive bonus to encourage Contrac- 

early completion of the contract tors 

xi) Considering the desirability of inclusion of Chapter XII PERT 

PERT Chart in contract documents to provide Charts 

guidance regeurding stage progress to be given 
by the contractor 

The report would give the gist of deliberations of the Committee and 
the trend of thinking in the committee. As a matter of fact interesting dis¬ 
cussions took place amongst the Member of the Committee when the tender clauses 
were being formulated and finalised. These discussions would have been very 
useful to the officers/organisations using the tender documents. For want of 
time it was not possible for the Committee to record them in this report, though 
the Committee have indicated the trend of discussions in some of the paragraphs. 
By way of instance the discussions in Chapter VIII on Force Majeure and Liqui¬ 
dated damages may be seen. 

Ccmmittee also recognised that their recommendations may not constitute 
the last word on the subject and that it may be possible to Improve the contract 
conditions further after e^qaerience of operation of these conditions. The 
Committee, however, felt that implementation agencies may adopt the documents 
and the recommendations made in the report expeditiously and share their expe¬ 
rience on implementation with others. The Committee also realised that there 
should be an appropriate cell where such experience could be collected and the 
shortcomings analysed with a view to in^jroving the documents and the experiences 
disseminated to others and that the organisation vrtiich could take up this task 
would be the Central Wate^r Commission. The Central Water Commission, however, 
did not have a sepeirate unit to deal with such work on continuing basis. Hence 
the Committee recommends creation of a separate Cell to collect and analyse and 
disseminate the experience on implementation of the contract conditions with a 
view to them. 

Before I conclude, on behalf of the Members of the Committee and also 
on my own, I would like to record our appreciation of the work put in by the 
Member-Secretary of the Committee, Shrl Meihesh Chand, vdio continued to shoulder 
the additional responsibilities of the work of the Committee even after his 
transfer on promotion as Chief Engineer, Dam Safety Service. Without his keen 
interest in the work and dynamism, the work of the committee could not have 
ccane to an end as it is seen now. I must also place on record the efforts put 
in by the officers and staff in the Rates and Costs Directorate in Central 
Water Commission and in particular by Shri h.C. Bhandula, Assistance Accounts 
Officer (Costing) who shouldered all responsibilities of the STCreteiri 2 d. work 
of the Committee with a smiling face. I also place on record the valued>le 
assistance I received from all the Members of the Committee who took part in 
the deliberations of the Committee in spite of their otherwise busy schedule. 

It is now give me great pleasure to submit this report on behed.f of 
the Committee. 

Thanking you. 

Yours faithfully, 

Sd/-... 

(M.G. PADHYE) 

MEMBER (WR) 


(vlil) 



FOREWORD 


With a view to ex^unine in detail and recommend measures for improve¬ 
ments in contract documents, general conditions of contract, infrzustructure 
facilities to be provided by the project authorities under the contract, etc., 
to promote economy in project costs and to expedite construction, the Govern¬ 
ment of India under Ministry of Agriculture emd Irrigation (Department of 
Irrigation) under their O.M. No. 3(8)/75-EWlI dated 10th November, 1977 cons¬ 
tituted a Committee of Technical Officers, representatives from some premier 
construction organisations in the country, officers from the State, Centre, 
Finance, Law and Public Works Departments. 

Applying their experiences and those of their colleagues in the pro¬ 
fession as was aved-lable to the Committee members, formal auid ^informal discus¬ 
sions, of the conditions iinder which Civil Engineering contracts of river 
valley development works were caurried out in the country, the Committee- have 
formulated stemdard 

i) Notice for invitation to tenders 
11) Information and Instructions for the Tenderers and 
iii) General Conditions of Contract for civil works 

for use by the State and the CentraJL authorities in cluurge of river V 2 d.ley 
projects. The Committee have also prepared a report describing the background 
and other details based on idilch the standzurdised tender documents indicated 
earlier had been prepared. This report also contains recommendations of the 
C(»milttee on the various terms of their reference as well as on other edited 
matters pertaining to the contract docxunents and the contracting procedures. 


While formulating the standard conditions, the objectives of the Commi¬ 
ttee had been to present clearly worded clauses of the conditions of contract 
in a convenient sequence removing ambiguities in Interpretation which will 
help in eliminating, as feir as possible, the speculative elements in tendering. 
The Conmlttee also has made efforts to enstire that the contract conditions are 
equitable to both the contracting parties euid there is a fair distribution of 
risk Inherent in the works of civil engineering construction in the River Valley 
Projects. The contrexit conditions also provide for the dispute to be submitted 
to the decision of an independent arbitrator while safeguarding the legitimate 
interest of the owner of the work, by a provision that performance of the work 
under the contract shadl continue d\u:ing the arbitration proceedings. They 
euLso provide for coii 9 >ensatlng the contraKZtor on account of price escalation. 



It Is wtlclpated that the conditions which hold the balesice fairly 
between the owners and the contraKstors %d.ll secure a wide measxxrS of acceptaoice. 
On our part, ire have the pleasure In forweurding our report In two parts and In 
recommending the Notice for invitation to tender, Information & Instructions 
to the Tenderers and the General Standard Conditions of ContraK;t for adc^tlon 
and trust them will be used by all organisations interested in construction 
of Projects for the development of Water Resources in the country. 
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CHAPTER-I 


INTRODUCTORY 


ORIGIN 

The Contract Forms in use in Government Departments are known to have 
been evolved in pre-independence days, primarily for works of small magnitude. 
Though these forms have been somewhat modified, such modifications have been in 
the nature of ad-hoc improvements to meet specific situations, have not 
materially altered their basic structure and content. 

Far reaching changes have since taken place in the magnitude as well 
as in methods of construction, and problems associated with securing the re¬ 
quired finances for large ventures have become significant. Unlike the con¬ 
ventional P.W.D. structures, for which prevailing contract procedures were 
basically designed and geared, the construction of river valley projects takf 
a much longer period for completion. The uncertainties and risks likely t« 
arise over such long periods, the enormous costs of construction emd the 
increasingly greater use of machinery, have posed problems tdiich were not 
foreseen, vdien the existing contract forms were evolved. Besides, the general 
in^resslons in the construction Industry has been that the existing procedures 
are unduly weighted in favour of the owners. In consideration of this, and in 
view of uncertainties, contractors have often sought departure from the 
general conditions of contract and stipulated special conditions of their own 
as alternatives. Under these circumstances, comparative evaluation of the 
bids has become difficult. This situation has also resulted in an increasing 
resort to arbitration by contractors. In such circumstances delays in com¬ 
pletion of projects and upward revision in costs has become inevitable. 

Taking note of the mounting costs and the frequent revision of Project 
estimates and consequent delays in the conpletion of the projects, the Ejgsert 
Committee on "Rise in costs of Irrigation and Multipurpose Projects" constitu¬ 
ted by the erstwhile Ministry of Irrigation and Powef, in its Report April, 
1973, has recommended that: 

"When work is handed over to a contractor, arrangements could be made 
to provide him with sources of easy finance, cheaper and quicker 
supply of materials and other conveniences so that he can execute the 
work quickly and economically. Such measures, would also help remove 
scarcity of good contractors." 



The need for revising and streamlining the contract documents has also 
been emphasised by the First Conference of State Ministers of Irrigation held 
on July 17-18, 1975. The relevant rescylution adopted reads as follows: 

"The Conference recommends that a Committee of Technical Officers be 

set up to examine in details and recommend measures for improvements 

in contract documents, infrastructure facilities etc., to promote 

economy in project costs and expedite construction". 

THE APPOINTMENT OP THE COMMITTEE;- In pursuance of the resolution 
adopted at the First Conference of the State Ministers of Irrigation, the 
Government of India, under the Ministry of Agriculture & Irrigation, Department 
of Irrigation, vide its O.M. No. 3(8)/75-D.W.II dated 10.11.1976, constituted 
a Committee of Technical Officers to examine in detail and recommend measures 
for improvements in contract documents, general conditions of contract,infra¬ 
structure facilities to be provided by the Project Authorities under the con¬ 
tract etc., to promote economy in project costs and to expedite construction. 

TERMS OF REFERENCE 

To examine the existing contractual conditions in details and to pre¬ 
pare standardised contract forms which are to include intent notices, invita¬ 
tion of tenders conditions of contract, agreement form etc., for the con¬ 
struction of Irrigation and multi-purpose projects. Standard contract documents 
are to be evolved with a view to promote economy in project costs and to 
expedite and facilitate construction. In the preparation of the documents, 
the following aspects are to be especially kept in view; 

i) Identification of data/infotmation required for inclusion in the 
tender documents and suggestion of steps to remove uncertainties 
such as in the case of dewatering, royalties etc., and to thus 
minimise risks in bidding; 

ii) Recommending the scale of financial assistance in the shape of 
ad-hoc advances for initial mobilisation and advances againi^t 
equipment, stores, etc., and also in regard to rate of interest 
to be levied on such advances; 

iii) Suggesting measures for ensuring regulated running payments for 
work done up-to-date and speedy settlement of financial bills 
including provision for rebate for timely payment or interest on 
delayed payments; 

iv) Recommending conditions relating to supply of material and equip¬ 
ment and also construction facilities such as approach roads, 
construction drawings, supply of water and power etc., to be pro¬ 
vided by the owners; 

v) Recommending essential elements for inclusion in clauses! relating 
to escalation in labour and material including laying down 
precise formula and also components of labour, POL ancillary ccmi- 
modlties, gases, hardware etc; 
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vi) Evolving standard procedures relating to arbitration with specific 
reference to the role of umpires and need for giving speaking 
awards; 

vii) Recommending scope and application of FORCE MAJEORE Clause; 

viii) Suggesting mode of security deposits including measures to 
expedite return of such deposits and payments of interest for 
abnormal delay and penalty clause for liquidated damages due to 
delay or negligence in the execution of works; 

ix) Examining I.S.l. or other standards for technical specification 
for common items like earth dam, concrete/masonry dam, tunnels, 
gates, canals etc., and its incorporation in the contract 
documents; 

x) Considering if any suitable clause can be provided for incentive 
bonus to encourage early completion of the contract; 

xi) Considering the desirability of inclusion of PERT Chart in con¬ 
tract doc\iments to provide guidance regarding stage progress to 
be given by the contractors. 

PERSONNEL AND CHANGES IN PERSONNEL 

The committee, when constituted, comprised the following members: 

1. Shri E.C. Saldhana, Member (P&P) : Chairman 

Central Water Ccnnmlssion 

2. Shri S. S. Pradhan, Dy. Secretary : Member 

(l&P), Ministry of F’inance 

3. Shri R. L. Ahluwalla, Dy, Secretary ; Member 

(Works), Ministry of Works & Housing 

4. Representative of the Ministry of : Member 

Energy, Deptt. of Power 

5. Shri B.C. Angadl, Chief Engineer : Manber 

Irrigation (North), 

Govt, of Karnataka, Belgaum 

6. Shri S.C. Tripathl, Chief Engineer : Member 

(Irrigation) j Government of Orissa 

7. Shri Manohar Singh, Chief Engineer : Member 

Government of U.P., Lucknow 

8. Shri G.N. Rao, Superintending : Member 

Engineer, Canal Circle, F.B. Project 

9. Brig. K.U.K. Pandalai, Chairman & : Member 

Managing Director, National Projects 

Construction Corporation 
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10. Shrl A. Nagabhushan Rau, : Member 

Deputy General Manager, 

Hindustan Construction Co. Ltd. 

11. Shri C. K. Chov^shi, : Member 

M/s. Patel Engineering Co., 

Bombay 

12. Shri Mahesh Chand, 

Director (R&C), 

Central Water Commission 

The Ministry of Energy, Department of Power inti ma ted that 
Brig. K.U.K. Pandalai who was already nominated as a member of the Com¬ 
mittee would represent that Ministry on the Committee and no other re¬ 
presentative from the Ministry of Energy would be nominated. Therefore, 
the entry at 31. NO. 4 of the composition of the Ccamnlttee was deleted, 
vide Department of Irrigation O.M. No. 3(8)/75-DW.ll dated/22.4.1977. 

Consequent upon the retirement of Brig. K.U.K. Pandalai from Government 
service on 23.11,1977, Shri S.P. Chug, Director (Mechanical), National Pro¬ 
jects Construction Corporation Ltd., was nominated as a member of the Com¬ 
mittee vice Brig. Pandalai vide Deptt. of Irrigation O.M. NO. 3(8)/75-DW. il 
dated 21/24.1.1978. 

Subsequently, Chairman and Managing Director, N.P.C.C. Shri D.R. 
Sikka was nominated as a Member of the Committee in place of Shri S.P. 
Chugh, Director ^Mechanical), N.P.C.C. vide Department of Irrigatioh O.M. 
No. 3/8/75-DV. dated 14.2.1979. 

Shri S.S. Pradhan, Deputy Secretary (I&P) proceeded on long leave 
and was not able to take part in the deliberations of the Conralttee. Shri 
S.L. Malhotra, Controller of Accounts in the Department of Irrigation was 
nominated as a member in his place. 

Shri A.S. Tiwari on his taking over as Controller of Accounts 
from Shri S.L. Malhotra was nominated a member vide O.M. No. 3/8/75-DW.II 
dated 19.2.1979. Shri B.S. Thapliyal, Controller of Accounts was nomina¬ 
ted as member of the Committee vice Shri A.S. Tiwari, who was repatriated 
to his parent cadre. 

Shri R.L. Ahluwalia, Deputy Secretary (Works) also could not 

take part in the deliberations of the Committee. Shri M.K. Koundinya, 

Superintending Engineer, working as Arbitrator in the Ministry of Works 

& Housing replaced Shri Ahluwali as a Member vide Deptt. of Irriga¬ 

tion O.M.' NO. 3/8/75-DW.II dated 22.4.1977. Subsequently, the Ministry 
of Works & Housing advised that Shri M.G. Joseph S.S.W(NDZ), C.P.W.D. 

would represent that Ministry in place of Shri N.K. Koundinya. 


: Member- 
Secretary 
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Shri A.C. Panchdari who was appointed as SSW (NDZ) vice Shri M.g. 
Joseph, was nominated to represent the C.P.W.D. vide O.M. No. 28012 (114)76-W4 
iated 7/8-9-1978. 

Shri Manohar Singh, retired frcmi the post of Chief Engineer, Govt, of 
U.P. on 31.7.1977 and ceased to be an official member of the Committee. The 
Department of Irrigation however, decided vide their O.M. No.3(8)/77-DW. II 
dated 6.10.77 that the services of Shri Manohar Singh, should continue to be 
available to the Commission as a non-official member. 

Shri G.N. Rao, Superintending Engineer was transferred from Farakka 
Barrage Project to Chukha Project during 1977. Since Chukha Project Authorities 
found it difficult to spare the services of Shri Rao, to work on the Committee, 
the Department of Irrigation vide their O.M. No. 3{8)/77-DW.II dat(^ 17.11.77 
nominated Shri W.G. Joshi, Deputy Secretary, Finance Deptt. Govt, of Maharashtra 
as a member in place of Shri G.N.Rao. 


Shri B. Krishnamurthy, Chief Engineer, Irrigation (North), Govt, of 
Karnataka, was nominated as a member in place of Shri B.C. Angadi who was pro¬ 
moted and traneferred as Special Secretary to Govt, of Karnataka, vide Deptt. 
of Irrigation O.M. No. 3(8)/75-D.W.lI dated 1.7.1977. 

Shri T.M. Gurusiddaih, Chief Engineer, Thungabhadra Project, Minirabad, 
was nominated a member in place of Shri B. Krishnamurthy, Chief Engineer who 
retired from service. 

Shri A. Venkataramanappa, Chief Engineer, Minor Irrigation.& Public 
Health, South Bangalore, was nominated as a member in place of Shri T.M. 
Gurusiddaih, Chief Engineer vide Govt, of Karnataka letter No. PWD 31 GMS 80 
dated 10.3.80. 

The Ministry of Law, Justice 5 Company Affairs vide their U.O. 
No. 22419/77-Adv.(B) dated 7.7.1977 nominated Shri Sarvesh Chandra, Assistant 
Legal Adviser to attend the meetings and assist the Conmlttee. 


Shri S.L. Jain, Assistant Legal Adviser, Department of Legal Affairs, 
was nominated as a member in place of Shri SaunreshChandra, Asstt. L^al 
Adviser vide Deptt. of Legal Affairs, D.O. letter No. 22627/79-Adv. (B) dated 
28.4.1979. 


Consequent upon the transfer of charge of Shri S.L. Jain, Asstt. Legal 
Adviser, Shri W.R. Talwandi, Asstt. Legal Adviser was nominated as a member. 

Shri E.C. Saldhana, Member (PSP) repatriated to his parent state w.e.f. 
11.11.1978 and Shri M.G. Padhya, Chief Eng|^er, who was looking after the 
work of Member (PSP) till 18.5.1979 and lat4f was appointed as Member (PSP) 
with effect from 1.11.78 worked as the Chairman of the Committee with effect 
from 1.11.78. 
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The Committee held in all 29 meetings as under: 

1st Meeting on 20.2.1977 

2nd Meeting on 4.4.1977 

3rd Meeting on 5.5.1977 

4th Meeting on 11th & 12th July, 1977 

5th Meeting on 19th & 20th August, 1977 

6th Meeting on 26th fi 27th September, 1977 

7th Meeting on 5th fi 6th December, 1977 

8th Meeting on 19th & 20th February, 1979 

9th Meeting on 19th March, 1979 

10th Meeting on 6th April, 1979 

11th Meeting on 9th & 10th May, 1979 

12th Meeting on 20th & 21st June, 1979 

13th Meeting on 28th & 29th June, 1979 

14th Meeting on 20th & 21st July, 1979 

15th Meeting on 9th August, 1979 

16th Meeting on 20th & 21st September, 1979 

17th Meeting on 25th October, 1979 

18th Meeting on 29th & 30th November, 1979 

I9th Meeting on 24th S 25th January, 1980 

20th Meeting on 21st & 22nd February, 1980 

21st Meeting on 20th & 21st March, 1980 

22nd Meeting on 1st May, 1980 

23rd Meeting on 20th May, 1980 

24th Meeting on 24th JUne, 1980 

25th Meeting on 30th June, 1980 

26th Meeting on 17th July, 1980 

27th Meeting on 24th & 25th July, 1980 

28th Meeting on 3rd Septsnber, 1980 

29th Meeting on 4th C5ctober, 1980 

The report has been divided into two parts. Part 1 of the report con¬ 
sists of chapters containing recommendations of the Committee on the specific 
terms of reference vdiich also indicate the trend of disousslons while formula¬ 
ting the tender documents. 
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Part II of the report consists of the following: 

1) Tender Notice for Civil Works* 

2) Information and Instructions for tenderers for Civil Works; and 

3) General Conditions of Contract. 

Part I is divided into 13 Chapters as shown below: 

Chapter-I Introductory 

Chapter-II Data/Information to be part of Tender Doconnent. 

Chapter-Ill Financial Assistance 

Chapter-IV Settlement of Bills 

Chapter-V Supply of material by Government and construction faci¬ 

lities. 

Chapter-VI Price adjustment in Contracts. 

Chapter-VII Arbitration 

Chapter-VIII Force Majeure and Liquidated Damages. 

Chapter-IX Security Deposit by Contractors. 

Chapter-X Specifications. 

Chapter-XI Bonus to Contractors 

Chapter-XII PERT Charts. 

Chapter-Xlll Other related issues in connection with large- River 

Valley Projects Contracts. 

Chapter-I Introductory 

Data/Information to be Identification of data/dlnfor- 
part of Tender Document matlon required for Inclusion 

in the tender documents and 
suggestion of steps to remove 
uncertainties such as in the 
case of dewatering royalties, 
etc., and to thus minimise 
risks in bidding. 


Chapter-II 



Chapter-III 


Financial Assistance Recommending the scale of financial 

assistance in the shape of ad-hoc 
advances for Initial mobilization 
and advamces against equipment, 
stores etc. and also in regard to 
rate of interest to be levied on 
such advances. 

Chapter-IV Settlement of Bills Suggesting measures for ensuring 

regulated running payments for work 
done upto-date and speedy settle¬ 
ment of financial bills including 
provision for rebate for timely 
payment or interest on delayed 
payments. 

Chapter-V Supply of material by Recommending conditions relating to 

Govt, and Construction supply of material and equipment and 
facilities. also constiniction facilities such 

as approach roads,construction draw¬ 
ings, supply of water and power etc., 
to be provided by the owner. 

Chapter-vi Price adjustment in Recommending essential elements for 

Contracts. inclusion in clauses relating to 

escalation in labour and material 
including laying down precise for¬ 
mula and also components of labour, 
ancillary commodities, gases, hard¬ 
ware etc. 

Chapter-VII Aribitration Involving standard procedures 

relating to arbitration with speci¬ 
fic reference to the role of price 
need for giving speaking awards. 

Chapter-VIII Force Majeure and Recommending scope and application 

Liquidated Damages. of Force Majeure Clause. 

Chapter-IX Security Deposit by Suggesting mode of security deposits 

Contractors. including measures to expedite re¬ 

turn .of such deposits and payments 
of interest for abnormal delay and 
penalty clause for liquidated dama¬ 
ges due to delay in negligence in 
the execution of works. 

Chapter-X Specifications Examining I.S.I. or other standards 

of technical specification for 
common items like earth dam, con¬ 
crete/masonry dams, tunnels, gates, 
canals etc. amd its incorporation 
in the contract document. 
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Chapter-XI Bonus to Contractors Considering if any suitable clause 

can be provided for incentive bonus 
to encourage early completion of 
the contract. 

Chapter-XII PERT Charts Considering the desirability of 

inclusion of PERT Chart in Contract 
documents to provide guidance re¬ 
garding stage progress to be given 
by the Contractor, 

Chapter-XIII Other related issues in connection 

with large River Valley Projects 
Contracts. 

THE APPROACH 

As a first step^ action was taken to collect from the various State 
Governments, copies of their contract documents and contract forms. Simultane¬ 
ously, their comments were invited on the difficulties faced in operating 
these conditions. Suggestions to overcome these difficulties were also invited. 
After considerable correspondence copies of existing contract forms were 
received from some States. However, none of the States offered any comments 
arid suggestions on the operational aspect. 

During the 2nd Meeting of the Committee held at New Delhi on 4th April, 
1977, the conditions of contract (International) for works of Civil Engineering 
Construction, prepared during July, 1969 were examined. The standard contract 
form for construction works prepared by the working group set-up by the Planning 
Commission (Construction Division) published, in Feb. 1968 was also considered. 
It was generally agreed that the conditions of contract (International) would 
not suit the conditions and laws prevetiling in our covmtry. It was accordingly 
decided to take the Planning Commission's standard contract form as a base and 
try to improve upon it. 

During the 8th -Meeting, the Committee came to the unanimous conclusion 
that the standard contract form prepared by the Planning Commission also may 
not suit the conditions of River Valley Projects, as these docixnents appeared 
to be prepared keeping metinly the Building Construction Industry in view. In 
the meantime the Central Water Commission, in consultation with the World Bank 
Authorities had evolved standard general conditions of contract which were 
based on the jarinciples, of equity, economy and efficiency as required by the 
World Bank. The Committee felt that the Standard General conditions of con¬ 
tract could be taken as a base and suitably moulded to suit domestic bidding 
for River Valley Projects. 

EXPECTED RESULTS OR STUDY 

The Committee feels that the results of its deliberations which are 
recorded in various Chapters and which culminated in the formulation of;- 

a) a standardised tender notice for civil works; 

b) information and instructions to the tenderers; and 

c) general conditions of contract 
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will introduce beneficial changes in the contracting practices prevalent in 
■the various river valley development projects in the country and also exercise 
influence on the decision making processes. The Committee also feels that the 
recommended contracting practices will also result in reductions in cost of 
the river valley projects, the reductions depending upon the extent and prom- 
tude with which these recommendations are adopted. 

The Committee also feels that the recommended contracting practices 
will act as a catalytic agent to induct mutual confidence between the Govern¬ 
ment and the contractor the two major partners that are engaged in the gigantic 
effort of development of river valley resources and thus incurredwill result in 
completion of works at less costs and on time. 
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CHAPTER-II 


DATA/INFORMATIC^ TO BE PART OF TENDER DOCUMENTS 


In order to minimise the risks in bidding and to enedale the prospective 
bidders to submit competitive and realistic offers and to avoid disputes, it 
is absolutely necessary that the tender documents include all the requisite 
and relevant information in concise, clear and unambiguous terns. Sufficient 
time and care has to be given in preparation of the tender documents. These 
are important documents as ultimately they would form the basis for Contract 
Agreement. 

At present, different Government departments in different States have 
their own methods of preparation of tender docvunents. Therefore, the bidders 
have to read carefully every tender and spend considerable time. Besides, the 
identical- conditions of contract are differently worded in different tenders 
giving rise to different interpretations in different contracts leading to dis¬ 
putes . 

It would, therefore, be advantageous to all concerned, if a standard 
method for the preparation of tender document was adopted including standard 
general conditions of contract, and even standard techniced. specifications, 
wherever possible, with all other necessary data in a proper sequence. For 
a particular type of work, some special conditions and special specifications 
would be necessary but these would be very few as the bulk of the tender 
documents consist of general conditions of contract and technical specifica¬ 
tions. This would, therefore, save considerable time for the bidders in pre¬ 
paration of their tender offers as they would know where to find what and what 
would be the meaning. This would also save considerable time of the authorities 
inviting tenders in preparation, scrutiny and approval of the tender doctnnents 
as they would have printed slightly documents ready. It would also facilitate 
simplyfy comparative evaluation of all tender offers. Besides, it would also 
lead to minimum disputes. 

The committee have therefore, suggested the format of the contract 
and the information data to be included in tender documents as follows which 
in their opinion, should serve the purpose of a unified method of preparation 
of tender document for all types of work. 



FORMAT OF CONTRACT 


The Committee recommends the format of contract as under: 

i) Tender Notice 

ii) Information and instructions for tenders 

iii) Form of tender 

iv) Form of agreement 

v) Conditions of contract 

Part I-Standard general conditions 
Part Il-Special conditions 

vi) Specifications 

Part-I- General Specifications 

Part-II- Detailed specifications 

vii) Schedule of quantities and rates 

viii) Other schedules 

ix) Drawings 

x) The letter of acceptance of the tenders. 
tender notice 

Different authorities have different forms for tender notice mentioning 
earnest money required, period in which the tender document will be issued, 
tender submission date and sometimes estimated cost is also given. The Com¬ 
mittee has standardised the notice. 

INFORMATION AND INSTRUCTIONS TO TENDERS 

This would cover all items which will be informative to the contractor 
in making his offer. The Committee has standardised this item. 

FORM OF TENDER 

Different authorities prescribed different forms of tender: In some 
cases, some of the conditions included elsewhere in the tender are also repea¬ 
ted in the form of tender. However, after great'deliberation the committee 
felt that since all the tender conditions are covered elsewhere in the tender, 
it is not necessary to repeat some of them in the foinn of tender which are 
liable to be misinterpreted. In essence, the form of tender should be a 
limited undertaking/contract on behalf of the tender signifying his willingness 
to tender for the Work in accordance with the tender document and to agree to 
pay the security deposit and complete the contract in the event of acceptance 
of his offer. The Committee, therefore, feels that a simple form of tender, 
as per specimen attached, is sufficient for the purpose of forwarding the 
tender by the contractor to the owner. 
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FORM OF agreement 


Different authorities have got different forms of agreement. Basically 
this is a conveyance deed between the two contracting parties. Every States^ 
legal department will have their own legal formulations in this respect. The 
Committee have not made any attempt to standardise this form for obvious 
reasons but have enclosed a typical form. 

CONDITIONS OF CONTRACT 

Conditions of contract are divided into two parts. Part I to include 
standard general conditions of contract as prepared by the Committee. The 
General Conditions of contract as prepared also Include the fallowing importamt 
conditions pertaining to: 

i) Advance for mobilisation and plant and machinery. 

ii) Advance of materials. 

iii) Price adjustment for labour and materials. 

iv) Submission of disputes and arbitration. 

Part II to include special conditions: 

The special conditions may have to be drafted by the project authori¬ 
ties depending on the requirements of each of the works. It is thus diffi¬ 
cult to standardise them. In drafting these conditions the project authori¬ 
ties should strive to provide fuller information to the contractor which will 
enable him to evaluate the cost of the work. The drafting should also ensure 
that it is fair to both the parties to the contract. 

SITE INFORMATION 

All information regarding the infrastructiire facilities and other 
facilities should be given in detail. The following particulars, for general 
information, are considered necessary but some more information would be 
necessary depending on the type of works for which tenders are invited. 

i) Location of the works. 

ii) Access to the works mentioning nearest Railway Station, Sea Port 
and Airport. 

iii) Wharfage and port charges. 

iv) Communication facilities including Railway, Post & Telegraph. 

v) Roads in the work area. 

vi) Availability of labour. 

vii) Water supply. 
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^iii) Contractor's working areas for 

a) Construction 

b) Canons, workshops, stores, offices 

c) Dumplng/Dlsposal areas. 

lx) Medical facilities. 

x) Climatic conditions. 

xl) Geological data Including complete details of logging of cored 
holes. 

xll) Hydrological data: 

lialn Fall, Flood and fair weather discharges, High Flood level 
etc. 

xlll) Parameters of permeability coefficients and other data relevant 
to dewatering for selecting the type and quantum of dewatering 
equipment. 

Often, In many of the tunnelling works and dam works, geological data 
supplied is not adequate. It is necessary to have the results of cored holes 
drilled in the foundation of the dam as well as on the tunnel alignment to be 
included in this section. This information will give a better picture of the 
ground conditions likely to be encountered either in the foundation of the dam 
or in the tunnel. 

The Committee notes that information regarding quantum of dewatering 
is often not sufficient which leaves the contractor to play a guessing game. 
It is, therefore, felt by the Conanittee that efforts should be made to carry 
out detailed investigations for subsoil water sources etc., and as far as 
possible, realistic quantity for dewatering should be given in the schedule of 
quantities put to tender to avoid future disputes. Often, for the work of dams 
and Barrages, no quantity for dewatering is given and the contractor is asked 
to quote a lumpsum for the work. As far as possible, a definite quantity 
should be included in the schedule of quantities against the item of dewatering. 

SPECIFICATIONS 

It is to include all technical specifications pertaining to the work 
put to tender. 

SCHEDULE OF QUANTITIES 

It is found that schedule of quantities included in many of the tenders 
are not reasonably accurate and many times variations (plus or minus) in the 
quantities of items are very wide thereby upset the balance pf the rates qpioted 
by the contractor and result into extra/deviation/substitut^ and altered items 
which give rise to disputes. It should therefore, be ensured that accurate 
schedule of quantities, as far as possible, are prepared so as to include all 
the items likely to be executed instead of either showing approximate cpiantity. 
Sometimes, efforts on this aspect will pay adequate dividends. 
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OTHER SCHEDULES 


Under other schedules, the schedules for completion dates for the 
different groups of work, if any, materials to be Issued to the contractor, 
tools and plants to be hired to the contractor etc., the information to be 
reqpiired to be furnished to the contractor, may be included. 

The availability of tools and pl5uit, terms amd conditions of hire 
of the equipment should be clearly defined in the tender so that the contractor 
can assess the economies of using the machinery to be hired out by the owner. 
All the schedules as referred to above etc~., can be included depending on the 
conditions which the contracting authorities would like to follow for the 
particular work. 

DRAWINGS 

Drawings should, as far as possible, be prepared in detail giving all 
the necessary details which have a bearing on the rates. In most tenders, draw¬ 
ings given are very few, sketchy and not giving much details and even prints 
are not legible which should be avoided. All such drawings should be signed 
by a specified officer. 

LETTER OF ACCEPTANCE 

This letter is to be Issued by the authority accepting the tender 
conveying acceptance of the contreuit. It may be a simple letter or it may 
also stipulate certedLn conditions under which the tender is eu;cepted and as 
such should form a part of the contract docments. 



FORM OF TENDER 


To 


Sir, 


With reference to your tender notice No.___ 

dated_ and the tender documents forwarded to us under 

your letter No._dated__ 

I/We the undersigned offer our tender for the work of_____ 

_ in accordance with the tender 


documents. 

The earnest money deposit for the amount of Rs.__ 

in the form of _w——_— enclosed. 

Unless and until a firm agreement is prepared and executed, this 
tender alongwith the contract documents to the extent that these are applicable 
for this tender shall constitute a binding contract between us. 


Dated__ Signature _ 

in the capacity of_ 

duly authorised to sign on 
behalf of _ 


Witness; 

1 . _ 

Address & Occupation 


Address & Occupation 
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FORM OF AGi AT 


THIS agreement MADE THE_ A »y of_ 

1 9_^BETOKEN _____ 

o f - _ 

__ . (hereinafter cabled the Govt.) 

of the one part an d _o f ^ - __ 

(hereinafter called "the Contractor") of the other part WHEREAS the Govt, is 
desirous that certain works should be constructed viz. 

__and has accepted a Tender 

by the Contractor for the construction, completion and maintenance of such«R>rks. 
NOW THIS A^EMEMT WITNESSETH as fOllO%fS: 

1. ISie following documents shall be deemed to form end be read and con¬ 
strued as part of the Agreement namely: 

T. Tender Notice 

II. Information and Instruction for tenderers 

III. Form of Tender 

IV. Form of Agreement 

V. Coikdltions of Contract 

Part I - General Conditions 
Part II- Special coxiditionm 

VI. Specifications 

Part I - Standard Specifications 
Part II- Special Specifications 

Vll. Schedule of Quantities and Rates 

VIII. Other Schedules 

IX. Drawings^ 

X. ilje letter of apceptance' of the tender 

2. In coiisideration of the payments to be made by the Govt, to the Con¬ 
tractor as hereinafter motioned the Contractor herrt>y convenantawlth the Govt, 
to construct, complete and maintain the works in conformity in all respects with 
the provision of the Contract. 

3. !Bie Govt, hereby convenants to pay the Contractor, in consideration of 
the construction completion and maintenance of the works the Contract Price 
at the times and in the manner prescribed by the Contract. 

IN WITOESS whereof the parties hereto caused their respective 

Common Seals to be hereunto affixed (or have hereunto set their respective 
hands and seals) the day and year first above written. 

The common Seal of_ . . . . 


Signed by 

Witness: for & on behalf of the Conti^tor 

1 . ___ 

2. ^ Signed by 

on behalf of the 

Witness: 

1 . _ ' . 

2 . __ 
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CHAPTER-III 


FINANCIAL ASSISTANCE 


The contractor’s need for funds =‘rises, immediately after the contract 
has been executed and before the execution of the project iS coaimenced to pro¬ 
vide for the following perquisites: 

a) Initial mobilisation; 

b) Establishment of Contractor's camps, worKsheds, water supply arran¬ 
gements and electrification beyond the pc-ints of supply by the 
owners, internal roads, plant transport, foundations,erection,etc; 
and 

c) Purchase of Plant, machinery, tools and stores. 

Unfortunately, preliminary expenditure of the nature above has assumed 
such considerable proportions that contractors are unable to conveniently pro¬ 
vide for this initial working capital. The h..gh level technical, panel con¬ 
stituted by the Planning Commission to advise,on g- ide-lines for "Economy in 
Construction Costs", in its report of March 1968 has observed as under: 

"At present builders obtain finance mostly from private parties at 
exorbitant rates of interest; adhoc payments from clients are extremely 
limited. As "Construction" is not treated as in Industry" and con¬ 
tractors are looked upon as traders, borrowings from banks are also 

extremely limited and banks do not norma.ly give loans or permit over 

drafts against the security of controcto)'s fixed assets. They how¬ 

ever agree to give cash credit against con:ractor*s stores in hand 
with a 30% margin and against work in p.''ogress, vrtiich is not yet 
billed for to clients with a 40% margin. Contractors, therefore, 
constantly find shortage of liquid funds for taking on new contracts, 
for financing those in hand and for procu -incr new plant, in order to 
modernise the construction industry, to speed up construction, to draw 
in more cjualified technical personnel t6w'>rds this industry and to 
lower construction costs by introducing keener competition. It is 
essential that short term and long term me.isures 'are adopted to afford 
financial assistance to the construction industry". The p>anel, after 
taking note of the information gathered by it on the limited credit 
facilities available to construction agen.ies from Banks and the 
difficulties faced by such agencies in raising funds on reasonable 
terms from other sources, has made the following recommendations: 



In order to afford financial assistiuice to the construction industry, 
in the interert of economy, short term and long term measures are 
considered esr'-:ntial. Some such measures are enumerated hereinafter, 
and are reco-'nnended fo' idoptlon. Short terms measures to cover 
advance payments to coitractor worlcing for Central Government depart- 
mestP Putlic Sector Undertakings, autoncwaous bodies etc., could con¬ 
sist tit t..e following payments being made out of normal budget allot¬ 
ment: 

a) Against <aipply of acceptable non-perishable materials brought to 
site and not incorporated in works; 

b) Against bank guarantee or fidelity bond from an insurance company, 
in case of ?ontracts valued at over Rs. 25 la)chs; 

c) Against machinery (Tools & Plants) brought to site, in case con¬ 
tracts valued ac Rs. 20 lakhs. 

d) On execution of essential preliminary items of work, such as 
huttings for labour, site offices, etc., and against guarantees 
in case contracts valued at over Rs.lO lakhs. 

To relieve contractors from blodcing their working capital in the form 
of earnest money, security deposit/retention money, they should be allowed to 
deposit bank guarantees or fidelity bond of insurance oompemies. This will 
enable thm to invest such amounts in work without recourse to borrowing 
correspond.\ng sums from m^u:ket at high rates of interest." 

The panel has suggested setting up a Construction Finance Corporation 
as a long term measure .o advance funds on reasonable terms to contractors 
engaged on construction material industries. 

The issue of providing financial assistance to contractors has been 
examined by the commit .ee in detail. It has been noted that contractors pro¬ 
vide cushions in their bids, to cover their own cost of investment and that 
the magnitude of this cushion Increases in proportion to the volume and cost 
of such investment. The effect of this procedure in escalating bi-ds and pro¬ 
phet costs has been further aggravated by the credit squeeze Imposed by Banks, 
and the consequently lowSr credit margins afforded to contractors,*9*1**®! 
moveable and immovable assets. In order, therefore,to reduce the contractor's 
Investment costs, and thereby to obtain more reasonable and competitive bids 
financial assistance to contractors, as contemplated by the High Level Com¬ 
mittee is considered inescapable. 

The extents of financial assistance to be provided to contractors 
have also been examined and the following scales are recommended for adeption: 

MOBILISATION ADVANCES 

Mobilisation usually entails substantial preliminary e^qsendlture in 
the initial stage of work. In order to recoup this initial investment at the 
earliest opportunity, contractors endeavoxir to obtain balanced cash flow 
patterns by quoting relatively high rates for the earlier items of work. This 
situation, idilch ccmtrlbutes to unbalanced bidding, could confer unwarranted 
wind falls vpon ccmtractors, in the event of over-runs on the earlier items 
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of work, or alternatively, enable them to renege with advantage, after the 
preliminary Items have been executed. This circumstance could be remedied If 
’Mobilisation Advances' are made available to contractors, both for Initial 
mobilisation and preliminary works. Such advances would also reduce the con- 
ttactor's cost of Investment, and consequently result In a more accurate zuid 
economical bids. The quantum of mobilisation advance however would vary with 
the type of work, being con^Miratlvely high In the case of headworks mnd low In 
the excavation of canals. Taking Into consideration all these aspects the 
Committee recommends that advemce upto a limit of 5% of the contract value may 
be granted towards Initial mobilisation and preliminary and enabling works. 

No mobilisation advance Is necessary for contracts upto a value of 
Rs. 1 Crore, except idiere the special requirements of the work so warrant. In 
reflect of contracts valued at more than Rs. 10 Crores, mobilisation advemces 
may be granted In suitable Instalments, e.g. upto 2% of contract value for 
Initial mobilisation and the balance In stages as and when the contractor 
builds assets In the form of enabling and preliminary works on site on the 
basis of estimates previously approved by the owner. The actual stages of 
payment of advances should be decided for such contract and clearly Indicated 
In the contract. All such advances should be secured by adequate guarantees 
or security bonds, to be furnished by the Oontractor. 

MOBILISATION FEE 

The question of tdiether the mobilisation aonount should be an advmce 
or a down payment for mobilisation was also deliberated upon In the committee. 
The latter practice of payment for mobilisation expenses as a schedule Item of 
work described as "Mobilisation Fee” Is followed In many foreign contracts. 
Payment towards this mobilisation fee Is made In a phased mauxner as the con¬ 
tractor mobilises equipment,materials, operating personnel and other facilities 
and establishes his camps on the worksite. In such contracts the contractor's 
offers are so drafted that these mobilisation expenses are not covered In the 
other Items of the Schedule. 

This system possesses the distinct advantage that It obviates the need 
to evolve billing procedures for the^recovery of advances plus interest emd 
simplifies Inqs^ementatlon of the contract. However as the practice of granting 
payments for mobilisation has not been applied whole heartedly In Indian con¬ 
tracts, payments for mobilisation may have to continue to be treated as an 
'Advance Payment' for same time. The Committee would however recommend pay¬ 
ment for moblllsatlop as a schedule Item of work after sometime, particularly 
In contracts idiere the contractors are prequalified for the work.' 

ADVANCE AGAINST PIANT, EQUIPMENT AND TOOLS 

The objective under-lying the payment of advances towards mobilisation 
also applies to advances on construction plemt equipment required for the work. 

It Is suggested that advances against plant, equipment and tools 
brought to site may be granted both for new and old plant and eqplpment. The 
advemce. In the case of new plant and equipment, could be limited to 90% of the 
procurement cost against production of satisfactory evjLdence of cost and In the 
case of old plant and equipment at 50% of Its present value determined In 
accordance with the accepted method of valuation on the basis of standard data 
books, by the Englneer-in-Charge. 
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Advances against new and old equipment may be limited to 10% of con¬ 
tract value though the equipment content of the work could be as high as 20% 
or even more. These advances should besecuted by hypothecation of the plant 
to the Government by the execution of an unregistered hypothecation deed on a 
stamp paper of a specified value, by the contractor. I^e deeds need not be 
attested. For contracts upto a value of Rs. 1 Crore this advance may not 
normally be necessary, unless the particular work merits grant of such advance. 

RECOVERY OF ADVANCES 

tnie recovery of advances should be so regulated that It does not hinder 
the flow of funds to the contractor. In the Initial stages of the work and 
until the work reaches a productive stage, the contractor's requirement of 
funds is normally high. It Is, therefore, felt that the recovery of advances 
may be commenced after at least 10% of the value of the work Is completed. It 
is also suggested that the recovery of the principal should normally be made 
first from the contractor's bills, ensuring however that the principal as well 
as interest charge thereon is fully recovered by the time 80% of the value of 
work gets completed. This provision is stipulated in the contract conditions. 

INTSRSST ON ADVANCES 

'Hie comparative advantage of interest free advances and advances at 
market rates of Interest was a subject of interesting discussion in the 
committee. The argument against ^e former was that it encourages contractors 
to employ funds for alternative purposes, and argument against the later was 
that the incidence of high rates of interest will inevitably be passed on to 
the owner through the quotation of higher rates. 

After considerable discussion, the Committee decided that the rate of 
Interest for advances should be reasonably low and in ai:y case not more than 
3% in excess of the rate of Interest at «rtilch the State Govts, obtain money 
from the Reserve Bank of India. 

It has also been noted that the completion of work ' gets quite frequen¬ 
tly delayed as a result of natiiral calamities, shortages of essential construc¬ 
tion material, power, POL etc., and that these delays Inqpose unanticipated 
burdens upon the contractors' liquidity, through the accumulation of Interest 
on advances made. The committee, therefore, recommends that there should be a 
waiver of interest charges for the period of delays occassloned by circumstan¬ 
ces beyond the contreujtors control. 

SECORED ADVANCES ON NAISRIALS 

Most of the codes and manuals of Central and State Departments provide 
for payment of advances against non-perishable materials required for the work 
such as coarse and fine aggregates, boulders, bricks, pitching stonejetc. In 
the absence of such a clause in the contract, the exercise of authority for 
granting s\ich secured advance is Usually left to the discretion of the Engineer- 
in-Charge. The contractor may not, however, always be aware of the provisions 
of the Manuals S Codes and evert if he was aware of this provision he may assume 
at the time of his bid that use of discretionary po%rer might not be in his 
favour and would quote high rate. The committee, thqpefore, recommends that 
in order to eliminate the uncertainty, provision should be made in the contract 
documents, for the payment of such advances against such materials brought to 
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site at 75% of their estimated cost. It must be ensured however that the con¬ 
tractor provides adequate storage and/or protection for these materials against 
damage by weather or other causes and offers adequate security to the depart¬ 
ment by a suitable deed. 

The clause on secured advances on materials, to be incorporated in 
the standard conditions of contract could read as under; 

"Advances shall be granted on materials of imperishable nature wTiich 
are required for use in the works and which have been brought to 
the site by the contractor, based on the value of such materials as 
assessed by the Engineer whose decisions in respect of the quantity 
of materials required for the works and the value of such materials 
shall be final and binding. Such advances will be granted upto a 
limit of 75% of the assessed value and subject to the contractor 
executing an indenture in respect of these materials in a form 
acceptable to the Engineer. The contractor shall be fully respon¬ 
sible for safe custody, storage and protection of these materials 
from damage from all causes and shall indeminify the owner fully in 
this regard. The advances shall be recovered from the bills as the 
materials get used in the works," 

The Committee recommends insertion of the clause in the standard 
condition already formulated and sent to Govt, under Letter No. 1/18/79 -rsc 
dated 15.10.79. 

This has been done in Part II of this report. 



CHAPTER-IV 


SETTLEMENT OF BILLS 


RUNNTNr; PAYMENTS 

The method of payment by the owner for the work performed and the 
timing of such payment is an important consideration for the contractor as this 
will determine the cash flow which will form a basis for his quoted rates. 
The normal method is through monthly progress of running payments representing 
the value of the construction work done upto the time of submission of the 
monthly bill by the contractor, and the value of goods/materials delivered. It 
is necessary that the contractor is paid within a reasonable period after the 
monthly bill is submitted by him so that the contractor's financing costs are 
minimised. 

The Committee analysed the problem of prompt payment to the contractor 
of his running bills. The delay in payments sometimes results from late sub¬ 
mission of bills by the contractor or due to inadequate (Retails accompanying 
the bills. The delays could also arise due to bunching of bills from several 
contractors at a time. The Committee considers that in order to avoid bunching 
of bills, monthly bills need not necessarily correspond to the end of the 
month, but bills covering 30 days work could be included in the monthly bill 
to be submitted on a particular date in the month. For this purpose, a roster 
of monthly bills of various contractors could be maintained. 

The Committee felt that while pasmients of monthly bills are normally 
made in a reasonable period, there is need to specify a time limit in the 
contract for making such payment. The Committee recommends that a time limit 
of 10 days from the date of sulxnission of bill in the office of Paying 
Authority be fixed in all contracts for payment of monthly bills. The Commit¬ 
tee also felt that in case of delay in payment of the monthly bills beyond the 
specified period, interest on outstanding payments should be paid to the con¬ 
tractor for the period of delay. The quantum of the Interest should reasonably 
be the bank rate at which the contractor would be able to get money and which 
would be in the range of 20% to 30%, However, since this was a new stipula¬ 
tion in the contracting procedures and since the financial accountability 
criteria for Govt, were rigorous, the Committee felt that even if a low rate 
of interest was provided for it would act as adequate deterrent against delays 
in payment of bill and a nominal rate of interest of *j% to 1% per annum may be 
adequate. Similarly in case the contractor falls to submit his monthly bill 
by the specified date, the contractor's bill for that month may not be con¬ 
sidered but he may include it in his bill for the next month. The Coimnlttee 
considers that provision in this regard may also be made in all contracts. 

In contracts of large magnitude the value of work to be done in a 
month may amount to a large sum. In such contracts, it is considered desirable 
to- regulate the payments against fortnightly bills so as to reduce the locking 



up of funds of the contractor, Prep^u:ing and passing of two bills in a month 
will no doubt put a strain on the departmental organisation. To obviate the 
difficulty one such bill could be an advance bill for work done but not measured 
and the other bill could be the regular measured bill which will allow for 
payments made under the unmeasxired bill. If the contractor would like to have 
this arrangement, he will have to make a formal request to the Engineer-in- 
charge at the beginning of the work to enable the E.I.C, to decide on the 
monthly roster of bills. Many of the account codes authorise the disbursing 
officers to make more than one payment to the contractor in a month. This en¬ 
abling power should be utilised freely when such a request is made by the 
contractor. 

The Cbnmlttee also felt that in contracts of large magnitude where 
value of work to be done in a month may be of substantial amount. In the 
clause of }5ayments the fortnightly instead by monthly interval of payment may 
be specified. Preparation and passing of two bills in a month would mean a 
considerable workload, separate Cell for payments to the Contractor could be 
considered. 

payment of final pill 

usually payment of final bill is due to the contractor upon completion 
of works as per contract requirements. It is often observed that this payment 
many a time, takes unduly long time 8 to 12 months from the date o^ completion 
of work. 11U.S delay results from the fact that is presumed in the payment 
of fin 2 il bill, all payments including those in dispute such as payments for 
extra items, referred to Aidsitration etc., have to be adjusted. So at the 
time of payment of final bills such disputed payment can be listed out and the 
final bill paid subject the decision on the claims as the claims imder dispute 
are not expected to constitute a liability in respect of completion of work. 
Sometimes the delay results from non-issue of completion certificate by the 
owner on some grounds. Such Inordinate delay inrpayment of final bill is not 
desirable as it would cause blocking up of large sums involved in such final 
payment which in turn would also delay refund of security deposit. The Con¬ 
tractor may tend to provide a cushion in his bid to cover the fin£Uicial buzdeh 
resulting freon such delays anticipated unless the contract documents specifi¬ 
cally provide for prcmqat payment of final bill. 

me Cemmittee therefore considers that there should be a definite time 
limit for paym^xt of the final bill frexn the date of'issue of ccmpletion 
certificate euul recommends that a limit of 3 months be stipulated for payment 
of final bill fmn the issue of completion certificate. The Conmiittee also 
feels ttot if there is any possibility of this payment getting delayed due to 
non-settlement of items referred to arbitration payment for siich disputed items 
could be made s^aarately upon award of arbitration, but in the meantime, the 
payment to the contractor for this final bill may be oiade within the specified 
time atnd the security deposit released within the limit provided in the 
contract. Just aa in the cisse of running account bill the committee would also 
recommend payment of interest at the rate of >*% to 1% p.a. should the final 
bill remain unpaid after the date so stipulated. 

Ifte suggestions indicated in the foregoing paragraphs are not incor- 
prated in the proposed tender conditions as the Ccmanlttee felt that the pro¬ 
ject administration may like to weigh those suggestions in the light of fin- 
auiclal codes practices prevalent emd also its over all implications on 



other works in the States. The Committee, however, would like the Govt, to 
take immediate steps to incorporate the provisions in their contracts suitably 
after carrying out necessary exercise. 

EXTRA ITEMS 


An ideal contract would be such as would involve least changes during 
its execution. At the same time, it must be recognised that changes cannot be 
avoided altogether as more and more complex work are taken up andmore geologi¬ 
cal data becomes available as the work goes underway. Such changes could be 
prevented or at least minimised if enough time is taken in developing, review^ 
ing and checking the original specifications, drawings and scope of work. 
Adequate effort and time may have to be put in by the depairtment to see that 
the investigations and estimates are as complete as possible so as to avoid 
extra items. The Committee would therefore, lay great stress on putting tip a 
greater effort and allowing the investigation/design adequate time to thoroughly 
investigate all aspects of the planning and design, which in the present context 
does not seem to be available. 

The COTimittee recommends the following with a view to minimise the 
contingency of extra items: 

a) Provide more items to be priced in the Bill of Quantities i.e., 
the bidding schedules for unit-price contracts should be in such 
greater detail as to cover all foreseeable possibilities of items 
of work supported by cjuantities to the extent estimable. 

b) Provide for unit pricing for variations where there is likelihocxi 
of the cjuantity of any item varying to an appreciable extent. 

When an extra item not covered by the Price schedule is ordered by the 
owner, the contractor performing the extra work has to evaluate the scope of 
the extra item and determine/develop the material, labour and other contruction 
costs involved therein. He has also to estimate the cost of hire and opera¬ 
tion of machinery required for tackling the item of work. He has to ccanpute the 
overhead costs which should include the management costs related to the change 
and allow^for a reasonable profit. 

The Committee has noted that settlement or rates for extra items some¬ 
times takes a long time and to achieve speedy settlement it is necessary to 
establish a procedure in the contract and set out methods for calculating the 
price of extra items at least in respect of the burden for indirect costs of 
labour, equipment, hourly hire and operating costs, allowance for contractor's 
overheads and profits. 

The Committee recommends that in determining the rates for extra items, 
the following procedure's may be adopted: 

a) The departmental organisation incharge of construction should keep 
a continuous watch on the costs of the items of work that are be¬ 
ing done by the contractors. For this purpose, on large works/ 
projects there must be a costing/cost control cell. One of the 
important functions of such a cell should be analyse the cost 
of the work on hand and also collect cn. the costs of 



similar works at other sites so that there Is continuous feed back about the 
rates for various Items of work. This would avoid lengthy discussions, 
negotiations and disputes with the contractors on account of rates for extra 
Items. 

b) Where the rates for extra Items are required to be decided on 
account of Increase or decrease In quantities of work beyond the 
variation limits stipulated In the contract, some Idea of 
contractor's costs should be available to the department to frame 
these rates. An effort may be made to analyse the extra cost of 
the Items of work based on the tender rates and the observations 
that would be carried out by the costing/cost control cell of the 
department. 

* 

c) Insplte of care taken to prepare the estimate In as great details 
as possible, new Items cannot be avoided In large works especially 
In river valley projects. The rates for much works could be deter¬ 
mined on the basis of rates for items of similar nature for which 
rates are quoted by the contractor. Some analysis of the con¬ 
tractors costs of such items of work on the basis of observations 
during the period the contract is in progress would provide a 
good guide to determine the rates. 

d) Inspite of the above, there could be some items, the rates of 
which cannot be analysed in the above manner. In such cases, 
the contractor's actual cost for carrying out these works could be 
jointly analysed by actual observations. On these actual costs 
the contractor overheads and profits will have to be added. It 
is suggested that for works costing upto Rs. 5 Crpres, the over¬ 
heads and profits may be placed at about 20% of prime cost and 
for Works above Rs. 5 Crores, they may be adopted at 25%. 

It is necessary that the rates for extra Items are settled with 
’the contractor before’ the work of such extra Items is commenced. 
The Committee is of the view that rates for extra items should 
mutually settled within a period of 30 days of instruction from 
the owner ordering for extra items. In case, there is delay,in 
settlement of rates, payment to contractor should be made at a 
provisional but reasonable rate until the rate is finally settled. 
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chapter - V 


SUPPLY OF MATERIALS BY GOVERIMENT AND 
CONSTRUCTION FACILITIES 


The primary objectives in the execution of a work, quite obviously are 
that the work should be executed as economically as possible and be completed 
by the dates prescribed. It has been observed, however, that there are two 
major constraints outside the contractors control which at time come in way of 
achieving these objectives. In the first instance, there is the problem of 
recurring shortages of essential construction materials such as cement, steel, 
POL etc. and the second is the absence or inadequacy of infrastructural facili¬ 
ties such as approach roads, clearance of works sites, pre-requisites, such as 
housing, electricity, water supply etc., which result in un-anticipated in¬ 
creases in costs and delays the execution of work. In order, therefore, to 
preclude difficulties of this nature and to ensure that the work is executed 
economically and in time, the question of the extent to which the owners should 
undertake responsibility for supplying such essential construction materials 
at fixed prices and also provide basic infra-structural facilities before 
tenders are invited, are discussed. It was realised that these pre-requisites 
will be relevant particularly in respect of large projects, to be executed in 
remote locations and in difficult terrain. 


SUPPLY OF MATERIAL 

Customarily the owner undertakes to supply, at fixed tates for permanent 
as well as preparatory and temporary work, the materials such as cement and 
steel. This is being done as these materials such as cement, steel are usually 
in short supply and therefore their supply is controlled by Government. In 
addition, there are some materials such as explosives and detonators, petrol, 
diesel, lubricant oil, which are also not readily available to the contractor. 
It was felt that these may also be supplied by Government till, the position of 
their availability eases out. It was seen that in supply of these materials 
even by Government, there were some difficulties which affected the progress 
and the tender rates. These difficulties and suggestions of the Ccxnmlttee are 
discussed below. 

CEMENT 

Tender documents normally stipulate that cement shall be supplied at 20 
bags to a tonne as received from manufacturers. It is a common experience 
that cement bags are frequently short in weight and when cement is issued by 
the number of bags which are "assumed to contain 50 Kg." arxl used by weight, 
there are occasions for disputes. After-discussions on these aspects it is 



recommended that: 


i) The Units of issue and accounting should be identical i.e., 
cement be issued and us^d either by weight or in bags; 

ii) The owner should be responsible for shortages of cement, if any 
upto the point when cement bags are actually issued to the con¬ 
tractor; 

iii) When the contractor is supplied cement on weight basis he made 
responsible for wastages on account of further transportation 
and handling only from the point of delivery to him. 

iv) It needs to be realised that in spite of the care taken in hand¬ 
ling of cement, there is some inevitable loss at each handling 
stage. This loss has to be accounted for as a legitimate 
operational loss. Therefore, subsequent to the issue to the 
Contractor loss due to handling of about 3% should be permitted 
while finally accounting for the cement 'issued. Further, cement 
used for slurry mortar etc. as also excess cement required to 
cater to variations in gradation of aggregates should be regarded 
as consumed in work and not to be taken as wastage; 

v) In view of the shortages of cement, the contract provided for a 
deterrent clause for recovery of un-accounted cement at panal 
rates. However, it has to be recognised that in the Civil works 
of River Valley Projects some wastage cannot be avoided while 
handling of cement during execution. This may be around 5%. 
Therefore, while accounting for excess cement used, cement upto 
3% in excess of quantity actually used may be charged at the rate 
at which the cement is issued which is usually the loss in handl¬ 
ing} Recovery of excess between 3% and 5% should be made at 25% 
above the issue rate. This increased rate is expected to prompt 
the contractor to be careful in handling and use of cement. 
Penal rate at double the issue rate may be charged for excesses 
over 5% as a deterrent against misuse. 

In some States the tenders require the contractor to return the empty 
jute bags to the authorised collecting agent and for such bags not returned, 
he is charged Re.1/- per bag. Although the Committee was aware of the 
objective of the provision, it felt that in actual operation it has not been 
possible to achieve the objective. The Committee, therefore, considers that 
charges for failure to return empty bags @ Re. 1/ per bag should not be re¬ 
alised as the cost of cement is inclusive of the cost of bags. 

STEEL 


In the case of steel also it is considered that the unit of issue and 
accounting should be identical, either by weight or by length in order to 
avoid disputes regarding shortages. It is further recommended that M.S.Plates 
and all categories of steel for temporary works may be considered for being 
supplied to the contractor in addition to the existing provision for supply 
of M.S. rounds and certain categories of structural steel as the plates and 
other categories are also now in short supply. 
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vs regards wastage of steel, it is considered that:- 

) In respect of M.S. rounds, the usually permitted 5% wastage is 

inadequate and credit should be given to the contractor in res¬ 
pect of cut pieces of a metre or more in length; 

) Steel used in laps should be measured and steel used in chair 

supports etc. should be treated as bonafide use in works; 
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In respect of heavy structural steel used for extra support etc., 
wastage should be worked out on the basis of actual lengths 
supplied and their use in work, as bending support to the required 
sizes and shapes results in considerable waste and the wastage 
should be taken back and not charged to the Contractor. 

For M.S. Plates, normal permitted wastage should be 10%. In res¬ 
pect of special plates for peh-stocks etc. wastage should be cal¬ 
culated on the basis of the size of the plates supplied and the 
sizes of pen-stocks to be fabricated and such special wastages 
which will be over and above the 10% wastage may be taken by the 
department just as in the case of heavy structural steel. 

MATERIALS 

cost of materials should be recovered only in respect of quantities 
onsumed in the items of work for which the payments are effected, 
should not be effected in respect of materials etc. issued to the 
and held by him in custody pending utilisation. This will help the 
m regulating his liquidity position. 

lURAL FACILITIES 

provision of infrastructural facilitiesj before actual construction 
en, is an essential pre-requisite. The following infra-structural 
,re usually required. 


icquisition of land though not exactly an infra-structural facility, 
itial requirement in any construction project. In many cases land 
only for permanent works and not for construction activities e.g. 

, temporary camps required by the contractor, areas for dumping 
oils etc. The acquisition of additional land for these purposes 
and if it is to be taken over from the private parties by the 
contrad i the price to be paid can be unusually high. This uncertainty may 
cause tl ntractor to quote for high rate. It would, therefore, be desirable 
that wi i . !id is being acquired for the main works the prob£d3le reqculrements 
of all I i if ional lands even for contractor's colony and workshops should be 
assessed approximately and acquired and provided for in the contract. 

JUNGLE C '. ICE 
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the Contract provides for an item of jungle clearance. It is 
estimate the cost of item and, perhaps, the item will be time 
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consviming. In order not to lose any time after the contracts are awarded, it 
is considered advisable for owners to clear jungle over the areas required for 
the work in advance as em infrastructural work. This will facilitate the pro¬ 
gress of work and also eliminate any uncertainty to the contractor in quoting 
this item of work, 

ACCESS ROADS TO WORKSITE 

In many projects access roads are provided only in part and access to 
all major work points including quarries is not available. These facilities 
including cross drainage works on which roads should be provided by the owners 
and the main access roads should be constructed before the contract is awarded. 
Subsidiary access roads within each working point and in the Contractor’s 
Colonies should, however, be the responsibility of the Contractor. Work site 
roads could be handed over to the contractor for his use to be maintained by 
him at his cost. There, ho^vever, the roads are likely to be \ised by more thiui 
two contractors, the department may maintain them at its own cost. 

ACCOMMODATION 


The provision for camps for staff and workers of the contractor is us¬ 
ually left entirely to the contractors. However, if some limited accommodation 
is constructed and made available to the Contractor either on hire or on sale 
before he comes on site, it will enable the contractor to move in earlier and 
reduce mobilization period. This should be considered in planning and imple¬ 
mentation of infrastructural facilities. 

COMMUNICATION FACILITIES 

River valley Projects are usually located in remote areas. There are 
subsequently no facilities for quick communication between these areas and the 
nearest towns. It is, therefore, considered necessary to establish post, tele¬ 
graph, telephone and banking services well in time before the work is started. 
If a PBX facility is being considered, the likely requirement of the contractor 
may also be taken into accoxmt and provided for by way of advance action and 
handed over to the contractor as per set terms. The Contractor may, however, 
be required to provide his own telephone communication in his working area. 
The contract conditions should also make a clear mention of the facilities be¬ 
ing made avalledile to the contractor. 

WATER SUPPLY 


In most of the tendlers, contractors are requiired to make their own 
arrangements for water supply. Supplies depend, however, upon the nature arai 
resources of water avalled>le euround the work sites and in seme cases may re¬ 
quire large scale pumping installation of long pipelines etc y. takes considerable 
time and delays the commencement of the work. It would facilitate and speed 
up the work if these facilities are provided by the owner as part of infra¬ 
structural facilities. Water supply can be made avalladsle to the contractor 
at one or two specified points, from where he may be required to lay lines to 
his work points etc. This could form a specific special condition of the con¬ 
tract. 


30 



SUPPLY OF ELECTRIC POWER 


In some tenders the provision of electric power is entirely left to 
the contractor. At times, it beccnnes extremely difficult for contractors to 
move the State Electricity Board to lay additional overhead lines upto the pro¬ 
ject sites on account of shortage of men and materials and procedural formali¬ 
ties to be followed. Valuable time and energy of the contractor is aim un¬ 
necessarily lost. It would, therefore, be advisable that the owner provides 
power at sub-stations on the major work points either in H.T. or L.T., from 
where the Cqhtractor may be required to lay lines as necessary. It may also 
be advisable for the owners to calculate the electric tariff and Indicate a 
fixed rate for supply of power in the tender. Aprate "as per tariff in force 
from time to time" introduces an element of uncertainty and could be a cause 
for an unnecessary dispute at a later date. This should, therefore also form 
a part of the special conditions of conttact. 

QUARRY FOR STONES, AGGREGATES AND 

A considerable quantity of sto|^ and coarse aggregates may be required 
in the execution of works. Since it is not easy for contractors to locate and 
determine quarrying facilities in virgin area, within the limited time avail¬ 
able for tenderirf^, it is advisable for owners to fully investigate the possi¬ 
bilities of opening quarries around the work-sites as well as to assess the 
quantities available, so that the same can be clearly.specified in the terxler. 
This will help tenderers to assess cost correctly and submit accurate quota¬ 
tions. For the same reasons, it may also be advisable for owners to prospect 
the sources of sand of suitable quality as well as the leads and indicate the 
same in the tender. 

CONSTRUCTION DRAWINGS 

It has been observed that often bids are invited on the basis of scanty 
and sketchy details and Insufficient explorations and investigations of ground 
conditions, and availability of materials. This situation also leads occa¬ 
sionally to major changes in design, causing wide variations in quantities 
compared to tender quantities and results in delays and disputes. It would,, 
accordingly, be desirable to prepaure detailed drawings before Ijiviting tenders. 
For reinforced concrete structures, detailed bar bending schedules would also 
be prepared by the design office in order to avoid ambiguities in the working 
drawings. Minor changes in design during the construction cannot, however, 
be avoided but these can be tackled if services of design engine^s are avail¬ 
able at site. For major projects, a full scale design cell can be established 
at site Iteself, while for small works experienced design engineers cwine 
posted at site to take immediate decisions in rej^ect of problems and to lia¬ 
ison between the field staff and the central design office in regard to major 
problems. 
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CHAPTER-VI 


PRICE ADJUSTMENT IN CONTRACTS 


In the present situation. Contractors are obliged to bear the effects 
of rise in prices of construction materials and commodities, fuel material and 
costs of labour, as price control of primary construction materials is restric¬ 
ted to cement and steel, which are normally supplied by the owner at fixed 
cost. 


In the past, contractors were willing to submit fixed price bids as 
they could estimate, with reasonedDle accuracy, the likely increases in the 
prices of materials, equipment and labour and thus provide in their quotations 
for anticipated cost increases, on these accounts. Of late, however, the vari¬ 
ation in the costs of these inputs has become extremely unpredictable, with 
the result that contractors cire no longer in a position to anticipate and cater 
for the rise in cost of construction. 

The reason for these changed circumstances lies in the fact that in 
earlier years the wage levels of construction workers were fairly steady on 
account of general stability in prices of food articles, consumer goods etc. 
The demand of workers was also then very moderate. 

There have been far-reaching changes in recent times in the wage 
structure of workers. Now there are well organised unions of construction 
workers who constantly press the contractor for wage revisions and other faci¬ 
lities. The Central Govt., and most State Governments have also notified 
Minimum Wages under the Minimum Wages Act for employment on building opera¬ 
tions, construction and maintenance of roads etc. which, though not specifi¬ 
cally applicable to river valley projects, are nevertheless extended to such 
works. Fair wages are also prescribed by competent authorities for various 
areas under their jurisdiction as for example in the State of Andhra Pradesh. 
Some States have linked minimum wages to the consumer price indices ruling from 
time to time, as in West Bengal, Bihar, Kerala, Gujarat, Tamil Nadu. In other 
States however, the wages remained static until new rate structures are 
prescribed at intervals of a few years. 

Further, there is no comprehensive law covering the construction 
industry or project workers and a number of laws become applicable or are made 
applicable to construction work by treating it as an industrial establishment. 
The laws which could become applicable identified to be about 15 in numbers 



are Minimum Wages Act, Motor Transport Workers Act, and so on. In meuiy cases, 
wages & benefits under the different Acts for different categories of workers 
on the same project also vary. The recent contract l 2 d>our (Regulation & Abo¬ 
lition) Act, 1970 requires contractor to pay identical wages and benefits to 
workers doing same or similar work as the workers employed by the principal 
employer. The Ledjour en^^loyment conditions thus remain in a State of flux. 

Construction contractors appear to have become deeply exercised about 
this issue of unpredict£d3le price rise in construction materials and commodities 
and the radical changes in the labour costs amd they are now unwilling to offer 
fixed price bids, particularly on long duration contracts. This has resulted 
in price escalation clauses being made a condition in the contractor's offer, 
and there are numerous instances vdiere price escalation conditions stipulated 
by contractors alongwith their quotations have been accepted before award of 
a contract. In some States such as in Maharashtra, Gujarat, the price escala¬ 
tion clause now forms one of the standard clauses in large contracts. This 
phenomenon of price escalation has been world-wide and numy international 
construction contracts made appropriate provisions to Implemt cost adjustaients 
due to price escalation. The World Bank ^diich offers credit assistance to a 
large nxunber of irrigation projects in the country also requires the price 
escalation clause to be embodied in the contracts for Bank assisted projects 
of over 1 2 months duration. 

In the circumstances it is considered that a price escalation clause 
should be introduced in all contracts with a time duration of more them 24 
months and also in all contracts of a value of Rs. 1 Crore and ediove. 

The basic rationale for a price escalation clause is to compensate 
the contractor for Increase in construction cost during the contract period.- 
It is difficult, however, to determine precisely the quantum of actual in¬ 
crease in cost as construction activites are so multifarious in nature. Many 
subcontractors/traders/transporters/piece-workers emd similar agencies are 
involved in the construction enterprise. Therefore, it appears eaqjedient to 
resort to a "Formula" approach ,v^ch will have also advantage of si]i 9 >licity. 
This would also obviate the necessity of auditing of actual costs which is Tiot 
only cumbersome but may also lead to controversies. Sepeurate formulae cem be 
derived to represent the elements of increase in cost of labour, and in cost 
of materials emd other commodities used in the construction. The fluctuation 
in their costs can be related to appropriate Indices con^illed by the Ministries 
of Labour and Industries, Reserve Beuik, Ministry of Economic Affairs etc. finxn 
time to time. These indices, no doubt,-have some limitations, in ais much as 
they enconqsass products and commodities apart from construction materials. 
However till such time separate indices are available for construction 
materials, the indices presently being compiled for All-Commodities coiild 
be applied as a fair approximation. 


ESCALATION (»J ACCOUNT OF lABOUR COST 

The variation in cost of labour could be related to either the "Inoex 
of wage" or the "consumer price index" for the appllced>le area in a compre¬ 
hensive escalation formula. It would be difficult to indicate any represen¬ 
tative labour component for any work as it would be governed by the type of 
work, method of construction, extent of mechanisation availedjility of ledxjur. 
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t<5p6graj>fty of site etc. The percentage of labour component will therefore 
have to be decided for individual works keeping all relevant factors in view. 
At present that very little data appears available to determine this ccnnponent 
and seme general approximation may be required to assess it. The ccxmnittee 
however strongly recommends that required data should be systematically col¬ 
lected and ccxnpiled on all the important projects over the years, for 
future use. 

Consumer price Indices for workers are being published by the Ministry 
of liabour for important Industrial centres of all States and these indices 
could be used to represent the variation cost of labour. Many State Governments 
have linked the Minimum wages to the variation in consumer price indices and 
in these states the Minimum Wages stand revised every six or twelve months in 
keeping with the rise in consumer price index for the period. It, therefore, 
appears that in such cases, the variation in cost of labour should be related 
to the "Index of Wage" also. 

. Kie "Index of Wage" would be the weighted average wage of unskilled 
sani-skilled and skilled workers in appropriate proportion. The wages should 
be those prescribed under the Minimtun Wages Act, 1948 or the fair wages noti¬ 
fied by competent authority for the project area. It is seen that Minimum 
Wages, where these are not linked to consumer price index, are not being revised 
except over fairly long periods of 5 years or more and thus may not be of 
practical use in contracts of shorter duration. It is also seen that fair 
wages are not being prescribed for all categories of construction workers in 
all parts of the country. In such cases the index of wage could be based on 
the wages paid by project authorities for workers engaged by them. 

The escalation formula will then have two components viz. "Consumer 
Price Index" and "Index of Wage" and should, therefore, be normally operative 
on the basis of consumper price index. Wherever wage revision takes place 
and its effect is higher than that due to rise in consumer price index, the 
escalation formula could operate with the "Index of Wage" as the basis. 


ESCAIATICW ON ACCOUNT OF MATERIAL COST 

While the parameters for labour escalation are relatively eatsy to fix, 
the parameters for material escalation put some difficulties as at present a 
"Construction Material" index for materials required in engineering is not 
available. Till such time an appropriate price index for construction ma¬ 
terials is evolved by collecting data, "the whole-sale price index for All 
Commodities" published by the Economic Adviser to the Government of India could 
be adopted as a basis. The materials component in the works could also be 
estimated for the particular work, keeping all relevant factors in view. 


ESCALATION ON ACCOUNT OF P.O.L. 

The prices of fuel oils and petrolevm products have witnessed a 
phenomenal increase in recent years. The price index,for diesel oil has in¬ 
creased more than 200% since 1972-73, and those for petrol and lubricating 
oils have shown an increase of 250% & 325% respectively. 
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This unprecedented increase has for exceeded the rise in prices of 
other commodities during the same period. The future trend of prices of P.O.L. 
is also unpredictable as these prices are linked with the price of crude oil 
in the International Market. 

Escalation in cost of P.O.L. should, therefore, be separately provided 
for in contracts. The component of petrol, oils and lubricemts has to be de¬ 
termined for each contract depending on the type of equipment used, transport 
work involved etc. The total component of P.O.L. would be generally between 
8% to 12% but in some works like C2uial excavations etc. it may go up to 18% to 
20%, The escalation clause on account of P.O.L. as envisaged is given in this 
Chapter. 

SHARE OF ESCALATION COST BY CONTACTS 

The question as to whether the entire rise in cost of ledXAir and ma¬ 
terials, as determined by the formulae, should be payedsle to contractors has 
also been examined. It is felt that if the contractor is provided a total 
safeguard in regeurd to escalation in price, it may ten<i to weaken his will to 
bargain in the market and may not motivate him to minimise the cost effects of 
espadation. It is however also considered that acceptance by the owner of the 
entire escalation in prices may adso tend to sla^en the contractor in kis 
performance of the contract as he would be fully covered for price rise even 
if the work was delayed. 

The q\iantum as to whether all contracts irrespective of the period and 
value of the contract should provide for price escalation was also discussed. 
It was felt that for contracts small in value of Rs, one crore the price es¬ 
calation clause may not be applied. On the period of the contract there were 
two views. One view was that all contracts vhere time duration was 12 mbnths 
or more should have a price escalation clause. Other view was that almost 
every contract of the value even of '10 lacs would have the price escalation 
clause and there would be numerous sub-contracts on luge projects. It was 
felt that these might also create pniactlcal difficulties in operation of the 
contract. After discussion it was decided that contracts of time chu^ation more 
than 24 months should have the price escalation clause. 

The following clauses on "Price ajdjuktments" due to vuiatien in coilt 
of labovir and materials are recoimnended for incorporation in eontraota. 

time duration of 24 months and above £md valued at Rs. 25 lukhs and 

PRICE ADJUS1MENTS 

Payment to the contractor for .tdie vbrk.dozie shall'be adjusted 
crease or decrease in the cost of lafeMjf''Ocaiqaoaaent, mateE4#l8 euid Pjp.L, in 
accordance with following: 

A) LABOUR 

Increase or decreases in oo#t of labOuf shall' be adjusted (aj^durtetly 
in accordcuice wi'th the followjithg formulaet 
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X R X L-Lo 


-Lo') 


Lo J 


= Amount to be adjusted in the payment to the contractor for work 
done during the qu£irter under consideration. 

PI “ _% as labour component, in the value of work. 

R > Value of work paid, for the quarter under consideration. 


liO = Consumer Price Index for Industrial works as appliceUsle to_ 

(nearest industrial to%m) for the month in vdiich tenders were opened: 

and/or 

Index of wage payable to labour at the work-site for the month in 
tdiich tenders were opened. 

L = Average consumer price Index_^for three months of the quarter 

under consideration; 


or 

- Index of actu 2 LL wage payable to labour for the three months of the 
quarter under consideration. 


NOTE: 


1. Consumer Price Irtdex Nos. for industrial works (General Index) base 
1960-100 as published by Labour Bureau, Ministry of Labour, Govern¬ 
ment of India, would be basis for calculation. 

2. Index of wage payable to labour will be the fair wages/mlnimum wages 
as prescribed by the component authority for the workers in the pro¬ 
ject eurea. Where fair wages are not prescribed, the wages as paid 
by the project authority for the workers engaged in the project will 
be considered. 

nie Index will be determined from the weighted average wage of: 

a) Unsdeilled wozker 

b) Semi-skilled worker 

c ) aeilled worker 

MATERIAL 


Increase or decrease in cost of ancillary materials and specific 
CGomodities shall be calculated quarterly in accordance with the following 
formulae: 

V2 - 0,75 f Pia X R - M-Mo l 
^100 Mo J 
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V2 ■ -Amount to be adjusted In the payment to contractor for work done dur¬ 
ing the quarter under consideration. 

R a Value of work paid for the qu<u;ter under consideration. 

Rn a Factor for materied. component in the value of work. 

Mo a Weighted average Index Nunber of wholesale price in India for mat¬ 
erials during the month in tdiich the tendei^s were opened. 

M a Weighted average index_^for materials during the three 

months of the quarter under consideration. 

NCXIS: 

1. The Ijidex number will be. as published by the Economic Adviser to the 
Govt, of India. 

2. The weighted average index number will be determined from the index 

number for_ 

(To be filled in by the Project authorities keeping type of %»orks in 
view) 

C) P.O.L. 

Increase in cost of P.O.L. shall be calculated quarterly in accord¬ 
ance with the following formulae: 

V3 a 0.75 r Pd x R x P-Pq \ 

L 100 Po J 

Where 

V 3 = Amovint to be adjusted in the payment to contractor for work done dur¬ 
ing the quarter under consideration. 

R a Value of work paid for the quarter under consideration. 

Pp a Factor for component of petrol, diesel oil and liiborlcatlng oil res¬ 
pectively in the value of work. 

Po a Price of Petrol, diesel oil, lubricating oil reapoctively at the con¬ 
sumer pump/godown nearest to project site during the month in which 
tenders were opened. 

P a Price of petrol, diesel oil, lubricating oil re^aectlvely at the con¬ 
sumer pump/godown nearest to the project site during the three 
months of the quarter under consideration. 

NOTE : 

For purpose of this clause, a particular lubricating oil may be cdiosen to 

represent the group of lubricating oils required for' the woidc. 
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CHAPTER-VII 


AfiSriRATlON 


The disputes that may arise during the progress of work could be of 
two kinds; those that need to be settled immediately and those that may be 
settled later without effecting the progress of work. Early settlement of dis¬ 
putes is most essential for achieving the targets timely. Settlement of dis- 
through legal channels and courts consume considerable time and money and such 
delays are bound to affect the progress of work adversely. For instance, non¬ 
settlement of rates for extra items could result in even stoppage of work. 

procedure 

Recourse to arbitration is generally an easy and quick way of settle¬ 
ment of disputes. The progress of settlement of disputes by Arbitration in¬ 
volves following important steps; 

1 . Rise of dispute 

2. The parties decide to resort to arbitration being unable to settle 
the dispute mutually 

3. Agreement should provide for an arbitration clause 

4. Appointment of arbitrator(s) as laid down in the agreement 

5. Arbitration proceedings 

6 . Award by arbitrator(s) 

7. Payment of award. 

Each of the above steps would require cooperation from the parties in 

dispute. 


It is essential that a contract should provide for an arbitration 
clause to solve most of the disputes without recourse to time consuming pro¬ 
cedures. Arbitration Act 1940, with subsequent amendments, provides for the 
arbitration of disputes and the requirements in general is as underi 



1. The parties could pre-stipulate the terms and conditions for 
arbitration and appointment of arbitrator. 

2. The parties could mutually agree on the terms and conditions for 
arbitration. 

3. The parties may agree to refer the matter to court for appointment 
of an arbitrator. 

With the appointment of an arbitrator or arbitrators, the Act stipula¬ 
tes, period for the completion of the proceeding and making of the award as 
four months. However, as per present practice, the Arbitrators can extend the 
time by mutual consent of the parties. Once an arbitrator is appointed the 
parties cannot remove him except with the help of the court. 

The arbitration clauses in various contracts entered into by the States 
vary widely. The various Central/State departments generally provide for one 
of the following 

1. The Superintending Engineer of the circle to act as an arbitrator. 

2. The claim/disputes are referred to the Chief Engineer or Superin¬ 
tending Engineer of the Department or any other person appointed 
by them. 

3. The disputes are referred to the Arbitration of a person appointed 
by the President of India/Governor of the State Govt , and by the 
Chairman and/or the Chairman & Managing Director of a Statutory 
body/Public Sector Undertaking. Such an arbitrator acts the sole 
arbitrator. 

4. The disputes are referred to a person appointed by the Central/ 
State Govt, with the concurrence of the Contractor. 

5. The disputes are referred to the three Arbitrators, one to be no¬ 
minated by each party and third as an Umpire, appointed by the. two 
nominated Arbitrators. At timop a third party not cotmected with 
the work, may also be regi ired to appoint the third arbitrator in 
which case it becomes a panel of three arbitrators. 

6 . The latest addition of these procedures, where-under, the disputes 
between Public Sector and Department are settled by referring to 
the Arbitration, as per guidelihes issued by the Bureau of Public 
Enterprises, under which either the Law Ministry appoints an 
Arbitrator or the parties mufcualLV >ae8&» as an Arbitrator. 

types of arbitration 

An agreement could provide for arbltrattion . 9 f;..disnutes either; 

1 . by a single arbitrator. 

2 . a tribunal arbitratov*: and an umpire. 
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In the case of single arbitrator, it is a usual presumption that the 
single arbitrator ( an impartial person) will enjoy the confidence of both 
parties and, therefore, has generally to be a person who will be mutually 
agreeable to the parties by implication. The person to be appointed could be: 

1 . a senior person not connected with the dispute and with the work i 

2 a person who has reputation of not being influenced by the parties 

3. a person who does have a knowledge of the type of work so that he 
could appreciate the dispute and award a.just decision. 

It may, at times, be difficult to find a person who will meet all the 
above requirements unless the parties agree by mutual consultation and the 
agreement should specifically provide for such Consultation- 

Recourse to arbitration by a single Arbitrator, appointed by the de¬ 
partment without the consent of the Contractor or the other party, may lead to 
dis-satisfaction. Except for disputes of small value, wherein the officers of 
suitable rank from other departments could be appointed, it would be preferable, 
in other cases, to have officers from outside the State who are unconnected 
with either party. 

Recently, to reduce the need for recourse to legal proceedings among 
the various Central Govt, departments and Public Sector agesicies, the _BPE have 
issued instructions for settlement of disputes by the appointment of an arbi¬ 
trator by the Ministry of Law. The scope of this is limited as it provides for 
settlement of disputes between various Central Govt, departments and Public 
Sector Undertakings. 

In the case of arbitration by tribunal or a board, each of the partici¬ 
pant would appoint one arbitrator of their choice and the eurbitrators thcan- 
selves would appoint an Umpire or a designated authority could be asked to 
appoint a third arbitrator in which case the panel of three arbitrators would 
be constituted. In the case of multi-arbitrator panel, practical difficulties 
may be experienced as all the three arbitrators may not be able to find a 
common time convenient to all the three, to hold arbitration proceedings and 
the hearing of the arbitration may tend to get unduly prolonged. This aspect 
was .considered by the Public Accounts Committee in their Ninth Report ( 6th 
Lok Sabha) and the Public Accounts Camnittee have recomnended expeditious dis¬ 
posal of arbitration cases by ’pi^oviding for the appointment of a sole arbitra¬ 
tor in tha arbitration clause in the agreements. This aspect was discussed by 
the Committee and the Committee felt that if a procedure could be evolved by 
which a sole arbitrator, satisfactory to both the parties could be appointed, 
then the ends of the justice will be met with. Taking this into consideration 
the Committee have formulated the clause pertaining to "Arbitration" wherein 
the Department has a choice of suggesting a panel of three officers of suitedsle 
level, not connected with the work, to the contractor, the contractor being 
given freedom to choose one out of the panel who will then act as a sole 
arbitrator. 

TIME FOR ARBITRATION 

The Committee notes that even if an arbitration clause exists in a 
contract, often, time involved in appointing an arbitrator is considerable, if 
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no time limit is fixed for the same in the agreement. It would, therefore, be 
essential that suitable provision to this effect is made in the clause. 

The clause in the standard document, finalised by the Committee pro¬ 
vides that when the intention of the contractor to go in for arbitration is 
made known to the Department under clause 53 "settlement of disputes", the 
Department-can force the pace of the arbitration by suggesting the panel of 
arbitrators to the contractors, as required under clause 54 on "Arbitration". 
The Committee strongly feels that the contractor should not be free to raise 
any dispute at any time he chooses, specially after completion of works. In 
order to ensure this. Clause No. 36 on 'Release of Claims'- provides that while 
accepting the final payment, the contractor has to furnish a list of outstand¬ 
ing claims which he has with the Department, which would then be treated as 
the outstanding disputes. This, however, does not mean that the contractor 
can add a new iton of dispute at this stage unless he has followed the pro¬ 
cedure laid dotm under clause 53 'Settlement of disputes'. 

THE DISPUTE 

With regard to the dispute, the scope of the dispute should be clearly 
defined in the arbitration clause alone, to avoid any of the parties raising 
a dispute on this aspect itself. The Committee notes that some time owners do 
not agree to refer a matter to Arbitration on the plea that the same is 
barred under the provision like, "decision of the Engineer-In-charge shall be 
final and binding", or that certain decision is at the sole discretion of the 
officers. Such a tendency, to create reservations on dispute, may not be con¬ 
ducive to a fair contracting practice. 

In the stahdard conditions of contract formulated by the Committee, a 
separate clause No. 28, 'Engineers decision* has been Introduced wherein the 
scope of Engineers Decision has been clearly defined. It has been stipulated 
that the Engineers decision in respect of certain interpretations only shall 
be final This would imply that any decision, which is outside the scope of 
clause 28, is not final and is arbitrable. 

PROCEDURE 

With regard to the actual procedure for the arbitration proceedings, 
the requirements of law have to be followed. In this respect it is seen that 
when disputes are contested with the help of lawyers, the proceedings are con¬ 
siderably and sometimes inordinately delayed due to legal battles between 
the parties. Wherej however, the arbitrators are sufficiently knowledge 2 dblc, 
the proceedings arc considerably shortened and the requirements of law are 
also met. 

AWARD 


It has been the experience that after an award is given by an arbi¬ 
trator, the matter is still not settled till it is made a decree in the court 
of law. At the stage of award by Arbitrator(s) the party who is at the losing" 
and generally raises objections and goes to the court to set it aside. 'flie 
Committee strongly feels that it should be made compulsory that the award once 
given shall be binding on the parties without further recourse to legal reme¬ 
dies. This would however, require a modifications in the arbitration act. 
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In this respect whether the award should ba a speaking award was also 
discussed in the Committee at length. The arbitration Act does not specify 
that an Arbitrator is required to give reasons while giving an award. In 
almost all the cases the Arbitrators have given non-speaking awards. While on 
one side this has an advantage, that the parties can contest an award only on 
the basis of misconduct of an arbitrator, which is a very difficult task to 
pirove while on the other, from the accountability criteria associated in deal¬ 
ing with public finance, a non-speaking award would create difficult situations. 
Some arbitration clauses formulated recently by the departments stipulate that 
for all awards above Rs.50,000/- the arbitrators should give reasons. Though, 
the intention in making the provision is easily acceptable, it might happen 
that the speaking award which is in the nature of a judgement by a usually 
professional engineer, not expected to be proficient in legal drafting, can be 
challenged in the court of law by legal luminaries for setting it aside. This 
would give a lever to either party to contest the award and cause delay in 
settlement of dispute thus defeating the main intention of taking recourse to 
arbitration. The Committee, therefore, decided to retain the provisions made 
in the contract conditions. 

THE UMPIRE 

It has been Indicated that where Arbitration is to be held by an even 
number of arbitrators, it is essential to appoint an Umpire within a stipulated 
period and start proceedings. The Umpire could take part in the proceedings 
along with the arbitrators or could teUce up the dispute only in case the arbi¬ 
trators are unable to come to decision for giving an award. In case the Umpire 
sits along-with the arbitrator in the Initial hearing itself, the parties 
could save considerable time. The Committee would, therefore, recommend 
appointment of the third arbitrator as a part of the arbitration agreement in 
favour of the two arbitrators appointing an Umpire. 

In view of the foregoing, the Committee decided to provide the follow¬ 
ing three clauses which have a bearing on settlement of disputes and arbitra¬ 
tion. 

CLAUSE NO. 28 ENGINEER'S DECISION 

It Shall be accepted as an inseparable part of the contract that in 
matters regarding materials, workmanship, removal of improper work, interpre¬ 
tation of the contract drawings and contract specifications, mode of procedure 

and the carrying out of the work, the decision of the_which shall 

be given in writing, shall be final and binding on the contractor. 

CLAUSE NO. 53 SETTLEMENT OF DISPUTES 

If the Contractor considers any work demanded of him to be outside the 
requirements of the contract, or considers any drawings, record or ruling of 
the_^on any matter in connection with or arising out of the con¬ 

tract or the carrying out of work to be unacceptable, he shall promptly ask 

the_in writing or written instructions or decision.. Thereupon 

the_shall give his written instructions or decision within 

a period of 15 days of such request. 

Upon receipt of the written instructions or decision the contractor 
shall promptly proceed without delay to comply with such instructions or 
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decision. If the_fails to give his instructions or decision in 

writing within a period of 15 days after being requested or if the contractor 
is dissatisfied with the instructions or decision of the_the con¬ 
tractor may within 15 days after receiving the instruction or decision appeal 

to_^who shall afford an opportunity to the contractor to 

be heard and to offer evidence in support of his appeal. This officer, shall 
give a decision Within a period of 60 days after the contractor has given the 
said evidence in support of his appeal. 

If the contractor is dissatisfied with this decision, the contractor, 
within a period of thirty days from receipt of the decision, shall indicate his 
intention to refer the dispute to Arbitration, falling which the said decision 
shall be final and conclusive. 

CLAUSE NO. 54 ARBITEIATION 

All disputes or differences in respect of which the decision has not 
been final and conclusive shall be referred fo'' arbitration to a sole arbitra¬ 
tor appointed as follows: 

Within 30 days of receipt of notice from the contractor of his inten¬ 
tion to refer the dispute to arbitration, the Chief Engineer_________ 

shall send to the contractor a panel of. three names of persons who shall all 
be presently unconnected with the Government. The Contractor shall, within 
15 days of receipt of this List select and communicate to the Chief Engineer 
the name of one person from the list who shall then be appoin|;ed as the sole 
arbitrate;:. If contractor fails to communicate his selection of name, within 
the stipulated period, the Chief Engineer shall, without delay select one per¬ 
son from the list and appoint him as a sole arbitrator. If the Chief Engineer 
fails to send such a list within 30 days as stipulated, the contractor shall 
send a similar list to the Chief Engineer within 15 days. The Chief Engineer 
shall then select one person from the list and appoint him as the sole arbi¬ 
trator within 15 days. If the Chief Engineer fails to do so the contractor 
shall communicate to the Chief Engineer the name of one officer from the list, 
who shall then be the sole arbitrator. 

The arbitration shall be conducted in accordance with the provision 
of the Indian Arbitration Act, 1940 or any statutory modification thereof. 
The decision of the Arbitration shall be final and binding on the parties 
thereto. The arbitrator shall determine the amount of costs of arbitration to 
be awarded to either parties. 

Performance under the contract shall continue during the arbitration 
proceedings and payments due to the contractor slull not be withheld unless 
they are the subject matter of the arbitration proceedings. 

Neither party is entitled to bring a cl^d.m to arbitration if the 
arbitrator has not been appointed before thg expiration of 30 days after de¬ 
fects liability period. 
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CHAPTER-VIII 


FORCE MIIJEURE AND LIQUIDATE DAMAGES 


PC».CB MAJEURB 

The words Force Majeure taiken from code Napolean and inserted as an 
exception in a ship building contract were held by a Court of Law to have a 
more extensive meaning that "act of God". The words Force Majeure means irre- 
sistable force of compulsiono Where reference is made to the word Force 
Majeure, the intention is to save the performing party from the consequences of 
anything of the nature over which he has no control. It has also been held 
that the Force Majeure clause should be construed with a close attention to 
word which precede or follows it and with due regard to the nature, general 
terms and conditions of the contract under reference. The Force Majeure Clause 
should neither be vague or uncertain so as to be incapable of precise meaning. 
While drafting clause No. 49 which deals with Force Majeure the Committee 
examined the various forms of similar clauses available in the contract docu¬ 
ments in this country and other countries. Some of the clauses examined are as 
follows: 

(1) In the contract for the Tehri Dam Project, U.P,, relevant clause is as 
below; 

"The contractor shall, however, not be liable for any loss or damage 
caused by or arising from acts of the Govt, or its agents and employees 
or due to circumstances over which the contractor has no control, pro¬ 
vided that all reasonable precautions have been taken and instructions 
of the Engineer-in-charge have been compiled with by the contractor, 
nor shall his total liability for the loss or damage under this clause 
exceeds the total value of the contract". 

(2) In the contract for Yamuna Hydro-Electric Scheme the clause rea^ls as 
under; 

"The contractor shall be under no liability whatsoever whether by way of 
indemnity or otherwise for or in respect of destruction of or damage to 
the works prior to the occurrence of any special risk hereinafter men¬ 
tioned or temporary works or to property whether of the Government or 
third parties or former in respect of injury or loss of life in the 
work area which is in consequence whether direct or indirect of war 
hostilities, (whether war be declared or not) invasion, act of foreign 
enemies, rebellion, revolution, insurrection, or military or usurped 
power, civil war or (otherwise than among the contractors' own em¬ 
ployees) riot, commotion or disorder....explosion or other projectile 
missile, munition or explosive etc." 



(3) Ihe Committee examined the contents of excepted risks as available in 
the report of the Working Group se^ up to prepzure a stand 2 u:d contract form for 
construction works by Plamhing'Copnission, Constsniction Division New Delhi in 
Febtuaury 1968. The excepted risk dlause is as li^elpw: 

"Excepted risks are risks due to riots (otherwise than among contractors' 
employees) and civil commotion (in so fax as both these are uninsurable) 
war (whether declaired or not),;invasion, act of foraLgn enemies, hosti¬ 
lities, civil war, rebellion, revolution, insurrection, military or 
usurped power, any acts of Government, damage from aircraft, acts of 
God, such as earthquake, lightening and unprepedented floods and 
other causes over which the contractor has no control and accepted as 
such by the Accepting Authority or causes solely due to use or occupa¬ 
tion by Government of the work in respect of which a certificate of 
completion has been issued or a cause solely due to Government's 
faulty design or works." 

(4) In the international contract for the works of civil oigineering Con¬ 
struction, the said clause reads as under: 

"The excepted risks' axe wax, hostilities iwhether wax be declued or 
not) invasion, act of foreign enemies, rebellion, revolution, insurrec¬ 
tion or militeury or usurped power, civil war or (otherwise than amont 
the contractor's own employees) riot, commotion, or disorder or use oi 
occupation by the employer of any portion of the works in respect ol 
which a certificate of completion has been issued or a cause solely 
due to the Engineer's design of the works or any such operatica of the 
forces of nature as reasonable foresight and ability on the part of 
the contractor could not foresee or reasonably provide against (all of 
which eire herein collectively referred to as "the excepted risks"). 

(5) The Committee also took into account the contents of the special, rii^s 
clause available in certain contracts in Canada, which is given below; 

"No liability for special risks: The contractor shall be under no lia¬ 
bility whatsoever whether by way of indemnity or otherwise for or in 
respect of destruction of or damage to the work (save to work condemned 
under the provisions of Caluse 1.20 here or prior to the occurrence of 
any special risk herein after mentioned) Op to property whether of the 
owner or third peurties or for or in respect of injury or loss of life 
which is the consequence whether directs or indirect or war hostili¬ 
ties (whether war be declared or not), invasion, act of foreign ene¬ 
mies, rebellion, revolution, insurrection, military or usurped power, 
civil war or (otherwise than among the contractor's own employees) 
riot, commotion or disorder". 


The Committee deliberated in detail various implications of the excep¬ 
ted risk clause or Force Majeure. The Committee felt that in view of the 
clause on Insurance (see clause 44), wherein it has been made the contractual 
responsibility of the contractor to secure and maintain, throughout the dura¬ 
tion of the contract, insuremce of such type and in such amounts as may be 
necessary to protect himself and the interest of the tovt. against all usueil 
form of risk only those hazards which are not usually needed to be covered 
under the Force Majeure Clause. 
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The question whether strikes should be included in the Force Majeure 
clause was also discussed by the Committee. The Committee realised that the 
strikes could broadly be classified into two types. The strikes in the country 
which have nothing to do with the contractor's work but which will affect the 
performance of the contract to varying degrees and the strikes amongst the 
labourers employed by the contractors for the works. The Committee felt that 
in the former situation such strike which prevent the performance of the con¬ 
tract and which a prudent person could not have foreseen would normed-ly fall 
under the clause Force Majeure. In the latter case however, it would be diffi¬ 
cult to make a distinction whether the strike is due to causes which eire 
beyond the control of the contractor or otherwise. Kierefore, the Committee 
did not consider making a specific mention of strike in the Force Majeure 
Clause. Further as insurance against strikes and violence is available in the 
country at reasonable rates, the Committee felt it proper to exclude these 
from the operation of the Force Majeure Clause. Therefore, the events as 
listed out in clause 49 of the contract are adequate to cover aspects which 
are truly and completely beyond the control of both the contracting parties. 
As such the committee felt it equitable to state that neither party shall be 
liable to the other for any loss or damage occasioned by or arising out of 
acts of God, such as unprecedented floods, volcanic eruption etc. These acts 
or happenings acre such which could not have been foreseen or avoided by a 
prudent person. 

During actual operation of this clause, it was felt that following 
events/situations ^e likely to arise. Although solutions, which are absolute 
cannot be foreseen for such situations, the Ccanmittee felt that the Guardiain 
knot can be cut only by specifying certain rational solutions. In the event 
of happening of the following situations, the Committee recommends the solu¬ 
tions given against each; 

i) Destruction of part of the permanent - Department's responsi- 
works in progress, interim payments bility 

made but not handed over and final 
payment not made- 

ii) Destruction of work in pr^.^ 
measured and paid for 

iii) Damage to equipment and machinery 
for which the contractor is paid 
advance by the Govt. 


- Department's 
responsibility 

In case of a total da¬ 
mage to the equipment 
unrecovered advance 
made by the Deptt. on 
that piece of equip¬ 
ment or machinery need 
not be recovered.Other 
damages are to be 
borne by contractor. 


iv) Damage to the contractor’s own 
equipment and machinery 


- Contractor's 
responsibility 


v) The materials issued by the Govt, 
lying at site in the possession 
of the Contractor but not used. 


- Department's 
responsibility 


46 



Vi) 

Materials collected by contractor for 
incorporation into permanent works. 

- Contractor's 
responsibility 

vii) 

Contractor's office, stores, workshop 
and housing colonies 

- Contractor's 
responsibility 

viii) 

Contractor's machinery installations, 
electric installations and other 
services 

- Contractor's 
r e sponsibility 

ix) 

Contractor's staff £Uid laboxu: get 
killed. 

- Contractor’s 
responsibility 


The Committee therefore felt that the clause on "Force Majeure" as 
below may be retained. 

"Neither party shall be liable to the other for any loss or damage 
occasioned by or arising out of acts of God, such as unprecedented 
flood, volcanic eruption, earthquake or other convulsion of nature 
and other such as but not restricted to invasion, the act of foreign 
countries, hostilities or weurlike operations before or aifter declara> 
tion of war, rebellion, militeury or usurped power, which prevent 
performance of the contract and which could not have been foreseen or 
avoided by a prudent person". 

I.IQUIDATED DAMAGES 

In Construction contracts large investments are maide and it is nor¬ 
mally desired that work is completed by the contractor on the stipulated date 
of completion, Bach day's delay results in a loss or damage. Many times, 
these losses and damages are difficult to estimate. In such contracts, it is 
permissible and conventional to add a clause relating to the payment of 
penalty/liquidated damages for non-completion of the work within the stipula¬ 
ted time. The pros and cons of provision to be made for such liquidated 
damages in the contracts, their purpose, efficacy and limitation was delibera¬ 
ted at length in the committee meetings. 

The parties to the contract may, by 2 m agreement, settle a fixed sum 
or a provision for deduction from contractor's bill a fixed sum for each day 
of delay in performing the contract beyond the date fixed or as a djonage for 
the breach of the contract. This sum provided as a compensation for the 
damage can be viewed either as liquidated damages or a penalty. The distinc¬ 
tion between liquidated damages and penalty is that in the case of the former, 
it is a genuine pre-estimate made by the parties at the time of entering into 
the contract of the loss or damages likely to occur due to delay whereas the 
whole principle of law of penalty is that if by making provision for breach of 
contract the promisor has put in a stipulation not by way ot reasonable cmpen- 
sation to the promisee on breach of the contract but in order that by reason 
of its burdensome or opressive character, it may operate in terrorem over the 
promisor so as to drive him to fulfil the contract, then the stipulation can 
be considered to be in the nature of penalty. Even though such a clause 
inserted in the contract may be thought to be binding on both the parties, 
courts are not powerless to grant relief to the party committing the breach if 
it is held that the amount of damages fixed by the parties is or penal. Once 
the court ccmtes to this finding, it is open to it to grant such reasonable 
compensation as the court in the circumstances may determine. 
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Although under the English Law, both terms liquidated damages and 
penalty have been utilised with different connotation, the Indian Legislature 
does not appecu: to make a fine distinction between the two connotations. 
Under the Indian Law, all sums payable in the event of a default eure in the 
nature of penalty. If, however, the evidence shows that the stipulated damage 
is fair and reasonable, the court will abide by the stipulation in the con¬ 
tract. There is also a view that the penalty can not be levied in a contract 
and all such penalties if levied are in the nature of liquidated damages. 

The doctrine that the court will carry out all contracts between the 
peurties is confined to the carrying out of the primary contract and does not 
extend to the secondary or subsidiary contract to come into operation if the 
primary contract is broken. Any further contract to be binding on the prcanisor 
if he breaks his contract, is regarded as a secondary one intended to secure 
the fulfilment of the primary contract and courts do not feel bound to carry 
out such a contract apart from its justice and reasonableness. Thus, execu¬ 
tion of work within parameters of the contract document is a primary contract 
which coxxrt would seek to but a contract to pay seme damage in the event of 
delay in the work is a secondary contract which courts will not feel bound to 
decide unless it is convinced of its justice and reasonableness. Operative 
portion of section 74 of the Indian Contract Act which is the law of the land 
on the subject req^ires: 

i) that the plaintiff must prove his damage in a general sense. 

ii) Any estimated stipulation in the contract as to damages will it¬ 
self be of evidentiary proof. 

iii) In the absence of any other evidence, the evidence in (ii) above 
will be deemed sufficient. 

iv) Nevertheless this will not be a conclusive evidence as the court 
dan yet consider if the amount is excessive penal and unjust. It 
is then open to the court to fix a reasonable amount as damages. 

v) But if other evidence shows that the stipulated damage is fair 
and that the actual damages may even be above that figure, the 
covurt will abide by the stipulation, in the contract. 

Vi) Where the stipulation is unreasonable the plaintiff will have to 
independently prove the damages he is entitled to. One way to 
consider is that the penalty clause is the maximvim damage parties 
contemplate but this does not parevent the aggrieved party to 
pave the quantvuQ of damages he is entitled to. 

It is, therefore, necessary that while specifying the loss under 
clause 48 of the contract, a reasonable pre-estimate of the damage likely to 
result on account of delayed completion may be made. This estimate of the 
damage i^ay not be of great mathematical accuracy. However, the valuation of 
damage should be within reasonable limits and the sum stipulated should not be 
out of all proportions to possible damage likely to take place in the event of 
delay. Yet another aspect of the provision of liquidated damages seem to be 
that even if the damages be more than the liquidated damage the owner may not 
be able to recover any amount more than that specificed in the clause for 
liquidated damages. This also points out in meUcing a reasonable provision 
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for liquidated damages. However provision of liq[uidated damages does not 
absolve the owner from proving to the court that he had suffered damage to 
the extent. These aspects may have to be kept in mind. 

In the draft tender documents sent to the Government, provision for 
the liqpidated damages has been made as below: 

”48. Licmidated damages : If the contractor fails to complete the work Cr a 
designated peurt thereof by the stipulated completion date, he shall pay liqui¬ 
dated damages at_jpercent of contract value of that work or that 

part per day or delay in completion and handling over to the Government. 

The amount of liquidated dcimages sh£ill, however, be subject to a maximum limit 

of__^*percent of contract value. If the liquidated damages 2 Baount to 

the amount of security for performance, it will be a sufficient cause to take 
action under clause_'Default by contractor'. 

On further discussion in this aspect and in view of the background as 
above, the committee feels that it will be desirable to specify the liquidated 
damages by way of a certain VcLLuation per day of delay instead of the liqui¬ 
dated damages as a percentage of the contract value and the clause, therefore, 
needs BX>dification and the modified clause would be as follows: 

*48-Liauidated damaoaa . if the contractor fails to complete the work or a 
designated part thereof by the stipulated completion date, he shall pay liqui¬ 
dated damages of Rs._per day of delay in completion and lumding over 

to the Government. The amount of liquidated damages shall, however^ be subject 
to a maximum limit_*. 

If the liquidated damages amount to the amount of security for performance, it 
will be a sufficient cause to take action under clause "Default by 
Contractor", 

The Committee would*also suggest that while deciding the amount of 
liquidated damage per day its relation to the total contract value indicated 
in the eeurlier formulation of the clause may be kept in mind by way of a guide 
in making the provisions. It may also be borne in mind that too high a value 
of liquidated damages may scare the contractor, unless the requironent is that 
on account of any delay, the damages, whose quantum is also large, are certaiif^ 
to occur. 


* This will be equal to the amount of security for performance. 
This is provided in Part II of the report. 
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CHAPTER-IX 


SECURITY DEPOSITS BY CONTRACTORS 


EARNEST MONEY DEPOSITS 

The rationale of earnest money deposits is that they ensure the con¬ 
tractor 's commitment to the work and serve also as a guarantee that the con¬ 
tract documents will be executed immediately by the contractor, whenever so 
required. Large Earnest Money Deposits, however, place a financial strain upon 
contractors which is eventually reflected in the rates actually quoted. For 
the same reasons, the requirement of large Earnest Money Deposits may dampen 
competition, by restricting the number of actual tenderers. It, therefore, 
appears both reasonable and prudent, to place a ceiling oh Earnest Money Depo¬ 
sits and to regulate them as under:- 

Estimated cost of work Earnest Money 

Upto Rs.5.00 Lakhs 1% 

Above Rs.5.00 lakhs upto 

Rs.2.00 crores 0.75% 

Above Rs.2.00 crores 0.50% upto a maximum of 

Rs.5.00 lakhs 

The actual deposit of Earnest Money may however be restricted to the 
following modes: 

1. Receipted challan from a Govt. Treasury; 

2. A deposit at Call Receipt; and 

3. A Demand Draft.' 

SECURITY DEPOSITS 

Security Deposits/performance bonds are intended to provide risk insu¬ 
rance to owners in the event of the contract being terminated for reasons of 
non-performance/unsatisfactory performance. These deposits are also inciden¬ 
tally expected to motivate the contractor to complete the work expeditiously, 
as only thereafter he would be able to obtain release of the moneys so deposi¬ 
ted. Large deposits on this account, however, while they may contribute to the 
above, have the attendant dis-advantage that they inflate the contractors' in¬ 
vestment cost and thi i finds reflection in the rates quoted. 



In the circumstances, it is believed that it would be to mutual advan¬ 
tage if a reasonable ceiling is placed on the amount of security deposit re¬ 
quired. At present, the security deposit requirements range from two to ten 
per cent of the contract value. It is felt, however, that the practice 
obtaining in Maharashtra and Gujarat, with regard to initial security deposit 
as detailed below be considered for adoption. 


A - Earth Work Percentage Subject to a 

_Minimum_ 


For contract upto 
Cost of Rs.10,000 

estimated 

4 

to 

6 


From Rs.10,001 to 

50,000 

3 

to 

5 

500 

From Rs.50,001 to 

1,00,000 

2 

to 

4 

2, 000 

Over Rs.1 lakh 


2 



3,000 

B - Other Works 






For contract upto 
cost of Rs.20,000 

estimated 

5 

to 

7 


From Rs.20,001 to 

50,000 

4 

to 

6 

1,200 

From Rs.50,001 to 

1,00,000 

3 

to 

5 

2,500 

Over Rs.1 lakh 


2 

to 

4 

4,000 


The committee recommends that works costing Rs.1,.0 Crores and above 
the Security deposit may be restricted to 2% of the Contract value or 
Rs.20 lakhs whichever is less. 

50% of the amount of the Security Deposit will have to be deposited by 
the,tenderers as initial security deposit and the remaining 50% will be deduc¬ 
ted from his xunnlng bills in suitable percentages. 

The form of Security Deposits may be as under:- 

1. Demand Draft on any Bank at__ 

2. FDR on any scheduled Bank in India, pledged to _ 

3. Performance Bond in a form acceptable to Govt. 

4. A Bank Guarantee in the form at Annexure_ 

FROM a scheduled Bank in India. 

REFUND OF SECURITY DEPOSIT 

The question of whether the entire security deposit should be kept for 
the entire period of the work and whether there should be any safeguards for 
its return without any delay was also discussed in the Committee. One view 
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was that as the work gets completed the risks that the owner/Govemment will 
have on the work, are likely to diminish and as such, there was a case of part 
refund of the security deposit, after about 60-70% of the work was completed. 
Another view was that normally the rates for large works such as dauns etc. are' 
usually the through rates and after the work has progressed sufficiently ahead, 
the work which remains to be completed Is likely to be relatively costly and 
as such the risks Involved In getting It completed within the rate quoted by 
the contractor plus the amount^^ of security deposit In the event of the 
contractor abandoning or falling to do this work would be relatively greater 
since the cost of such works may be higher and the likely losses of the depart¬ 
ment may not be covered by the security deposit. It will be noted that the 
Committee have recommended substantial reduction In the rates of security 
deposit for large works. For example, for works costing Rs.20 crores, the 
security deposit which the Department will have will be a bank guarantee of 
the valit^ of Rs.10 lakhs and cash security deposit recoverable from the bills 
to the extent of 10 la]chs which will be usually In the form of some sort of 
convertible/interest bearing security. Thus the risk covered would also be 
for Rs.20 lakhs against a total work of Rs.20 Qrores or a balance work of Rs.5 
- 6 crores If the part refiind of Security Deposit at 75% congsletlon of work Is 
to be considered. In view of the reduction in the rate of security deposit, 
the Committee felt that partial refund at the Intermediate stage may not be 
considered. Where, however, the rate of security deposit Is substantially 
higher, there would be a case to consider this proposition. This will depend 
on merits of each case and a suitable decision In this regard will have to be 
taken by the authorities concerned. The Committee, however, strongly urges 
reduction in security deposit rates for large works. 

The question of expeditious refund of security deposit was also dis¬ 
cussed in the Committee. There was a feeling that there should be provision 
for payment of interest if the security deposit is not refunded within a cer¬ 
tain specified period after the purpose of the security deposit Is fulfilled. 
The clause provides that the security deposit will be refunded to the contrac¬ 
tor after the defects Ii2d3ility period is over. It does not specify any pay¬ 
ment of interest to the contractor if the actual refund of the security depo¬ 
sit is delayed beyond this date. The Committee felt that for such delays a 
nominal Interest of say one per cent per annum on the security deposit reco¬ 
vered in cash may be paid to the contractor as this will Invoke the account¬ 
ability to the officer to justify such delayed payment to Its administration. 
No specific modification has been suggested by the Committee In clause 5 of 
the contract. The authorities operating the contract could consider adopting 
this suggestion in actual Implementation of the contract. 
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CHAPTER-X 


SPECIFICATIONS 


Every contract document includes a set of technical specifications 
which stipulate the quality of materials to be used, the method of using the 
same and the requirement of the finished product/structure to suit the require¬ 
ments of the particular item of work or job. For every item of work to be 
executed as stipulated in the Schedule, a set of specifications are required 
to be drawn up after reviewing the situation in which the item is to be execu¬ 
ted and the availability of materials f<Sr that situation and the requirement 
of item. In rivep valley projects, such situation and conditions are not 
tailor made or easily reproduceable with the result that for every apparently 
similar item a fresh specification is required to be drafted. Essentially, 
the specifications are a part of contract and as such, should contain an ele¬ 
ment of precision to the extent it is possible in the circumstances of the 
case, so as to be capable of conveying as precise requirement to be followed 
for the item of work as practicable. It should, however, be realised that 
specification can not be worded as precisely as a contractual clause so as to 
be able to fix a single meaning and an element of flexibility with a narrow 
range may also be an element of good specification. 

THE ISI SPECIFICATIONS 

The Committee deliberated on the extent of adoption of ISI technical 
specifications in river valley projects. At the out set, the Committee appre¬ 
ciated that ISI Specifications are a very good compilation of the requirement 
of various items of a work incorporating probably, the best points or observa¬ 
tions as incorporated'in various standards of the world. The Specifications 
are of recommendatory nature and cover the requirement for each work in general 
term, to be adopted with suitable modifications, to account for variation of 
site conditions and the locality. Furthef, these standards are themselves 
under constant review and >re modified as and when necessary, as the technical 
knowledge and research advances and as more information or experience becomes 
available. The construction industry in India is also expanding fast and also 
getting sophisticated. This require that the specification for the work would 
need to be drafted, taking into account these developments. 

Further, a review of the specifications for major items of work has 
indicated that for each item of completed work, there are number of sections 
or subsections of specifications in different volumes of the isi and the 



specifications, therefore, for any one Item cannot be located or compiled in a 
small volume for incorporation in the agreement. For instance, the specifi¬ 
cation for ttmnel is in about eight sections. Each section deals with special 
aspects of the work like designs, construction, standards Workmanship, etc. 

Considering that each major work in river valley development is a 
land mark in construction industry, it is necessary that great care and impor¬ 
tance must be given in formulating specifications taking into account the 
varied conditions under which these works have to be executed. The requirements 
of each item must be set out in clear terms in the specifications. The IS may 
have to be consulted in this respect and all the salient points indicated in 
the relevant sections have to be incorporated to the extent they are applicable 
to the item of work. 

A review of the Indian Standards would revel that the language of 
compilation is not suited to contractual requirements and cannot be directly 
used in a contractual document. Hence, direct use of preference to IS in a 
contractual document is not possible except as indicated earlier. The River 
Valley Projects can, however, draw heavily upon the Indian Standards as pro¬ 
fessional guidelines. 

However, in drafting these specifications use can be made of the 
Indian Standards by giving reference to the standards for the materials or 
tes.ts and test procedure, the requirement of strength as it will be cumbersome 
and unnecessary to draft out the specification for each of the standard 
materials or standard tests and test procedures in the contractual document. 
For instance, the specification for standard product such as Cement and Steel 
need not be and should not be drafted but a direct and clear reference to the 
IS and the year of its compilation would be’adequate. Same would be the case 
with the tests/test procedures for Cement, Concrete, and Soils testing. As a 
matter of fact, this method of preparing specifications is being followed. 
The Committee therefore, felt that the present practice of drawing up Specifi¬ 
cations for ' each item afresh for major works in River Valley Projects' and 
including references to the IS standards for the items like specifications for 
manufactured materials, tests, and test procedure would be the most suitable 
and should be continued. 

The Committee, however, noted that in the River Valley Projects, there 
are many occasions such as in case of ^all works, like cross-drainage works 
or other structures on Canals, branches and distributaries where the items of 
work, that will be required in the contract, will have repetitive nature with¬ 
out much variation in the specifications. In such, cases, there would be a 
strong case for standardisation of specification for such repetitive items so 
that errors in drafting are minimised. Even for such a case the IS specifica¬ 
tion cannot be directly used but a special effort has to be made for preparing 
such specifications which could be used as a standard. As a matter of fact, 
some States do use this method for standardising their specifications 
and even printing them for general use on limited river valley project. 
Such standardisation has its own utility and may be continued. The Committee 
has noted in this regard, the effort done in Maharashtra and Tamil Nadu where 
contractual specifications for many items of work, which are frequently 
required in Public Works, have been drawn up by special officers for use in 
the State and they are used for giving a mere reference to the items, para¬ 
graphs in the contractual specifications, as required. What Committee have in 
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mind is somewhat similar for the smaller and repetitive types of items in River 
Valley Development works. There is some case for standardisation of general 
specifications for some important items. This should be done and is, to some 
extent, being done. However, the Committee would want to sound a note of 
caution that even in such cases, it would be necessary to examine every time 
whether even such General Specifications are applicable to the work in question 
especially in case of large works in River Valley Development. 
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CHAPTER-XI 


BONUS TO CONTRACTORS 


Experience in the Construction Industry in our Country shows that 
hardly any Contract is completed on time. Whenever there is a revision in the 
original construction of a work, many thoughts appear in public mind. The 
most common opinion that circulates and sometimes highly exaggerated is that 
there is wide spread mismanagement. Besides, due to over-run of construction 
period, the costs of the works go up due to escalation and accrual of the 
benefits therefrom also get delayed. The Committee deliberated on this issue 
in depth and camp to the unanimous conclusion of 'completion of work according 
to schedules'. In order to achieve this, some sort of incentive should be 
given to the Contractot. 

Delay in completion of work could be due to any of the following 

reasons; 

i) Foundation difficulties/Non - acquisition of land/Non-release of 
quarry areas or such similar reasons 

ii) Non-supply of materials by the department like Cement, Steel, 
Power, Explosives, etc. 

iii) Shortfall on completion of design and non-supply of drawings and 
layouts, and other difficult problems 

iv) Underground problems like de-watering, unknown physical condi¬ 
tions 

v) Acute labour problems due to general environment in area. 

In order that the Contractor should complete his work on time it would 
be necessary for him to deploy more men, materials and machinery at some extra 
cost. In such cases. It is very difficult to quantify and compensate the con¬ 
tractor to the fullest extent of his extra efforts to complete the work on time 
but keeping in view the benefits accrued to the owner on account of completion 
of work on time, bonus to the Contractor can be indicated in the documents. 
For example, completion of a power project on time may yield immediate results 
of high value by sale of the energy generated which advantage can be quanti¬ 
fied. While in the case of an Irrigation Project, the affect of completion on 
time may not be amenable to easy quantification due to the slow process of 
utilisation of Irrigation,facilities created. 



In all cases, where it is apparent that it will be advantageous to 
off-set the delays which are beyond the control of contractor by speeding up 
the work so that the ultimate date of completion, as originally provided in 
contract is not altered, the Ccanmittee feels that a certain amount of incentive 
be stipulated in the contract, partly to enthuse the contractor to accelerate 
the work and also to off-set the extra cost, if any, on this account. Incen¬ 
tive to be incorporated could be either for the stage-wise completion which 
could be specifically and explicitly stated in the contract document or for 
the completion of the work as a whole, as a counter clause for the liquidated 
damages clause. As a general position, the Committee felt that where early/ 
timely completion confers a specific advantage to the owner, which can be 
quantified in terms of money, an incentive may be offered to the contractor 
by way of bonus. This should be aji^licable with reference to the original 
period only where, however, the original contracting period is extended even 
for the reasons beyond the control of the Contractor, no such bonus may be 
paid unless the contract is to be completed in accordance with the original 
time schedule, as it will be at times difficult precisely to prove adequately 
"that the delays are solely due to reasons beyond the control of the Contrac¬ 
tor" . 


In respect of quantification of the bonus, the Committee felt that the 
bonus should be related to the direct monetary advantage the owner would get 
as a result of the early completion. In some cases these advantages could be 
quantified directly in money terms. The extra cost that the Govt, would be 
required to incur as a result of the delayed completion would be yet emother 
yardstick for quantification of bonus. The extra cost that the Contractor 
would be required to incur for accelerating the work could be the third yard¬ 
stick. Whereas the last would be a matter of assessment and negotiation, in 
the case of the first two as a general prospective scale of bonus could be 
decided by showing the direct monetary advantages as 50:50 basis. However, 
even for other work the system of payment of a nominal bonus for early comple¬ 
tion of the work could be instituted to set the pace and enthuse the contrac¬ 
tors to strive for completion of work before schedule for getting the "Certi¬ 
ficate" in the favour of bonus. 

Since the issue of bonus is a departure from conventional contracting 
practice, the Committee considers that the system may be initially considered 
for adoption of bonus for contracts costing Rupees One Crore or more. Hie 
Committee did not consider appropriate to draft any standard bonus clause for 
obvious reasons. 
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CHA.PTER-XII 


PERT CHART 


The network pleinnlng technique which is synonymous with PERT/CPM 
technique and which originated in 1956 in the United States of America has 
gained by extensive application for use in planning of complex projects. The 
technique is particularly suitable for projects involving large number of 
activities which are interdependent which make review and control of the pro¬ 
ject almost impossible without adoption of the technique. In essence the 
PERT/CPM Chart is a graphic model of the project implementation schedule and 
it is ideal for representing complicated operational requirements, and the 
analysis provides a sound basis for determination of realistic work schedules 
and assists in evaluating the effective alternative plans of implementation on 
the completion schedule, resources requirement and facilities study of 
economics of alternatives. 

The objectives in adopting the network planning could be many. Some 
of them are listed below: 

1. Reduction of project time consistent with econbmy 

2. Simulation of alternative solutions 

3. More detailed Planning and Scheduling 

4. Forecast of potential bottlenecks 

5. Closer control of complex projects 

6. Identification of critical activities for control 

7. Better co-ordination between operations and agencies 

8. Better cost planning and control 

9. More efficient use of resources 

10. Handling of Planning uncertainties 

11. Handling of estimating doubts 

It rarely happens that a single objective analysis is required. 
Implementation plan is usually decided by multi-objective analysis and trade 
offs. However, after such analysis is done the authority responsible for 
taking a policy decision has to set out the main objectives within the frame¬ 
work of which the network control may be exercised. This would require that 
the authority responsible for operating the system will have to be clearly 
spelt out and that the officers operating the network planning system should 
have requisite authority to modify, enlarge and reduce various inputs for 
achieving the objectives set out. 



Alongwith it, it is also necessaiv to ensure that the system and 
responsibilities for collection of data are delineated and feed back of infor¬ 
mation on the effect of various directions given in implementing network plan¬ 
ning syst^ into the authority responsible for operating the system. Intro¬ 
duction of network planning system would also mean that the existing reports, 
procedures and methods of reporting and pl 2 mnlng are replaced by the new system 
involving reorientation and education of the persons responsible for operating 
the system. Any half-hearted attempt of pursuing the network system of control 
parallel to other methods of control is seldom successful. It is, therefore, 
necessary to introduce this system fully and policy direction in this regard 
is a must. 

For successful Implementation of network planning and control system 
into following three main considerations are vital: 

a) The project miust be suitable for this form of control 

b) It Is ensured that system Is effectively applied. 

c) ITiere is full support and backing of the management. 

Ihe network analysis can be divldtsd into two main phases viz. 
(i) Planning phase; (ii) Conttol Phase. The planning phase could be further 
svib-dlvlded into sub-phases as follows: 

1. Define the project activities and evoits 

2. List the main activities and establish their sequencing 

3. Construct Planning network 

4. Determine time estimates and add to activities 

5. Analysis the net«rork with reference to time and resoxirces 
requirement 

6. Ziiprove the plan and adjust planning network to suit 

7. Re-analyse the netsirozk. to test new plan 

3. Check again availability of resources emd develop resources 
adoptable plan 

3. Establish work scnedules oh calender dates 

Control phase could be further syb-divlded: 

1. Record progress of project 

2. Analysis project progress against programme 

3. Prepare summary statements for jaanagement 

4. Decide progress action and,eoanunlcate action to be taken in field 

5. , Update the network chart 


It has to be clearly understooa that the network planning is a manage¬ 
ment tool and not usually a progress chart. Management tool of this nature 
requires a proper organisation to be created for implementation of work in 
accordance with the network planning. It is necessary that activities of the 
management planning updating the networfc and monitoring is fused into one 
system alongwith necessary administrative and financial powers to get the 
system implemented so as to ensure ccmipletion of the pro; on time. Since 
such organisation would cost money to be set up, the techn s of ■ network 
planning should not be made applicable to all projects. could be made 
appllc 2 d>le only to those projects which are complex and .ch are critical. 
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Indiscriminate usage of this management tool without pjagper powers might result 
only in frustration 

The Committee deliberated in detail considering the pros-and-cons of 
adopting the techniques for successful implementation of the project. While 
the Committee appreciated the utilityof the technique, experience in India in 
the application of this project technique has not been very encouraging on 
account of various factors like the scarcity'of material resources, thereby 
making the material managanent a very difficult task, the changing priorities 
in the implementation of projects on account of scarce monetary resources etc. 
The Committee also felt that in the context of the methodology that is being 
adopted for implementation of river valley of development projects in which 
large works are awarded in a single contract leaves very little scope for 
effective use for the technique. However, in case of hydroelectric components 
of river valley projects, a large number of agencies are required to interact 
without delay in completing/compiling a single component such as a power house, 
the technique could be utilised with a definite advantage. 

The Committee also considered the question of desirability of inclu¬ 
sion of network chart in the contract documents to provide guidance regarding 
stage progress to be given by the contractors. The Committee felt that this 
cannot be considered in isolation of various environmental factors like app¬ 
roach to contract documents, relationship between owner and contractor, the 
established system of contracting etc. In India all major works are executed 
through contractors after call of tenders. Hie contracts are generally awarded 
to the lowest bidder after ascertaining his capacity and past performance. 
Contractor is then free to use his method and to complete the work as per 
schedule. For various reasons, it rarely happens, that the works are completed^ 
ahead of schedule and there is no incentive to the contractor to do so by 
adopting network planning. 

The Committee felt that it would seem appropriate that the department 
indicate to the contractor details like obligatory date of completion, of the 
important phases as may be required the time by which facilities such as site, 
land for querying etc. will be made available etc. The contractors could then 
be given free hand to prepare their own network chart for works programme. 
Preparation of prebid network plan will be possible if the preliminary plans 
of the project are definitive. Such a plan would also give some useful infor¬ 
mation to the department and therefore should be attempted. Since this plan 
will be prepared prior to the selection of contractor, the person preparing 
the plan should have necessary construction experience in order to develop a 
practical plan.' 

Another difficulty in malting networks as part of the contracts is that 
the network to be effective should take into consideration the resources of 
the contractor to execute the work. Before the award of work, it is not known 
as to which fim will be lowest in tendering and to whom the work will be 
awarded and what resources will be employed by them for doing the work and 
whether the construction technique to be employed by the contractor will be labour 
intensive or capital Intensive is also not known. The reaction of the con¬ 
tractor at receiving and of the bid document to such pre-bid network chart may 
not also be very encouraging as this system may not fit in the work planning 
programme made by the planners in the bid documents. The reason for this 
attitude on the part of the contractors may be that the most of the contract 
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Implementation as of date cannot or does not enforce the completion dates. 
Even If liquidated damages are specified these may not be enforceable as In 
most of the cases, the damage cannot be easily proved either before the arbi¬ 
trator or the court. In the absence of a bonus clause for work completed ahead 
of schedule the clause on liquidated damages may also be Interpreted as -one 
sided. 

The pre-bid network analysis should, therefore, not be Intended to 
replace the post-bid work plan which Is required to be prepared by the contrac¬ 
tor taking Into consideration his resources. In c^ses where complex works are 
required to be executed when number of agencies are expected to inter-act the 
contractor may be required to furnish such a network as a contractual obliga¬ 
tion and the department should keep with them the/'authority to scrutinise the 
network and cause the contractor to revise it in case this does not match the 
overall programme of work of the department or any other agency operating on 
the work and adopt it after approval of the department. This would call for 
adequate expertise with the department for analysis such network and Integra¬ 
ting them. 

In such a network chart, reciproceJ. responsibilities of various autho¬ 
rities vis-a-vis contracting agency would be very cle^ly, spelt out. In case 
of slippage occurring, there would be some tendency on part of the authoi^bles 
and contractor to enter Into Intermlnedsle correspondence regardlnq damages 
flowing due to the slippage. Such correspondence may cause delay to occur In 
taking corrective action thereby defeating the very purpose of network charts. 

The Committee also took note of the fact that the papers which form 
part of the contract are Inflexible docmments. The network planning by itself 
Is a flexible process as It Is to be updated at regular Intervals depending 
upon the circumstances. Tryllig to fit the project tn|>lem.ahtatlon in the 
original concept of the network analysis just because the contract docxjments 
specify this network would be against very basic Idea of network planning. 
The flexibility Inherent In the network analysis could also be a cause of 
contractual disputes to the embarrassment of the Department. 

Further, the application of network planning under the existing condi¬ 
tions in the country where almost every building material, mmchlnery emd POL 
required to run the machinery are In short supply may be a debatable Issue. 
The control system established through network planning imply that timely 
action will be taken to correct the sllpjsages and bring the programme back to 
schedule which In all normal clrcnimstances will mean extra cost. In Governmen¬ 
tal set ups which In our country are the biggest constructors, it is very 
difficult to get this extra cost sanctioned and even if this extra money can 
be arranged, time taken In arranging It and getting sanctions Is so much that 
corrective proposals are apt to lose these objectives. 

Uie Committee, therefore, felt that network planning need not form 
part of the contract docvunents. However, considering various advantages of a 
network chart In deciding an Indicative of plan of Sctlon and programme of 
achieving Intermediate milestones and the aid It will offer, manpower planning 
as well as resources planning a system of network planning could be adopted by 
ensuring rapport between contracting agencies and department outside the scope 
of the contract. Such a document coiildbean administrative document and not 
a contractual docvunent and would be good tool In the hands of the project 
management. 
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CHAPTER-XIII 


OTHER RELATED ISSUES IN CONNECTION WITH THE LARGE 
RIVER VALLEY PROJECTS 

PRE-QURLIPIGAtIC»J OF TENDERERS 


Under present practice, most public agencies, both Central and State, 
advertise publicity for the receipt of sealed bids that may be submitted by 
any contractor, who can obtain and provide earnest money with his bid. Award 
is then made only to the lowest responsive tenderer who has established that he 
has adequate capabilities for completing the work. 

According to codal practice and administrative instructions, if the 
contractor is found not capcible, as per information given by him in his Tender, 
his Tender is liaible to be rejected. It is, however, known that in instances 
idiere the lowest bidders, v^o had furnished earnest money deposits, were rejec¬ 
ted on the ground that they were not responsive, the decisions had been ques¬ 
tioned. This led the accepting authorities tiying to accept the lowest bid if 
it was seen that the bidder had taken care of *toe broad requirements for bidd¬ 
ing. Further, declaring the bidder not capable, for the work after he has sub¬ 
mitted his bids may affect his records for future bidding and may even lead to 
litigation which may adversely tell upon the work. The Committee feels that 
for works of large magnitude and/or complex in nature, it would be advisedJle 
to pre-qualify the tenderers for the purpose of bidding so that only tenderers 
who are experienced and whose resources are initially compatible with the re¬ 
quirement of the’ works submit their bids. This will result into submission of 
proper bids also minimising disputes and completion of works on time. 

i»RE-TENDER CCWFERENCE 

■Hie Committee feels that even when due attention has been given to the 
content of the bidding documents, there may be differences of interpretation 
and mis-understanding by the bidders which may result in a number of bids being 
conditional & non responsive and thus reducing competition. To avoid this the 
Committee recommends that on all works a pre-tender conference where clarifica¬ 
tions asked by intending Tenderers would be furnished, be held. As such a 
standardised clause, for a pre-tender conference has been provided in the docu¬ 
ment. The purpose of such a conference would be to provide all prospective 
bidders with an opportunity to obtain clarifications on the requirements of 
the tender documents in an open forum and in turn provide the Govt, with a 
timely opportunity to modify the tender documents on the basis of discussions 
with and information gained from the prospective bidders. Any substantive 



clarlficatlbn or modification would raqoixe fonsulatlon of an addendua to the 
bid documents which should be promptly distributed to all the purchasers of 
the documents. 

The Committee feels that at the elbse of the pre-bid conference the 
Govt, should specifically direct all attendee's attention to the text of the 
provision In the tender document entitled "FCSl SPECIAL ATIENTION" 2 Uid enqphaslse 
that tenders containing juiy substantive deviation from the Contractual terms 
and conditions, specifications, or other requirements will be liable to be 
rejected as non-responslve. Minutes of the pre-tender'conference and a list 
of attendees; details of Issues red-sed and answers glven^ and copies of the 
formal conaunlcatlons related thereto must always be prepared and kept on 
record. 

CH^ED CONDITIONS - DIFFERING SITE CONDITIONS 

River Valley Projects, Hydro Electric Projects and other siaileu: major 
Projects are mostly located In difficult terrain Involving conqplleated cons¬ 
truction. It Is observed that in spite of best efforts taken In maklhq full 
Investigation, often actual conditions such as. Geological, hydrological etU., 
are some time quite different than what has been envisaged In the tender doeu- 
aents. 


The Committee deliberated on this issue extensively and In depth. 
Some manbers of the Committee were of the view that a cl 2 Rise catering to changed 
conditions as per draft below be InalucM In the gsne|;al conditions of con¬ 
tract. They also felt that in the abbbhee of such a clwise the arbitrahorf 
are liable to take a restricted view and even treat the entire claim on this 
aspect as non arbitrable. 

"If during the execution of the works the the contractor shall encounter 
substantial change in geological, hydrological,and other similar conditions 
than what have been prescribed in the Tender or artificial obstructions, which 
conditions or obstructions would In his opinion hot have been reasonably fore¬ 
seen by an experienced contractor, the contractor shall give written notice 
forthwith and sulxnlt his claim with full details which shall be considered by 
the Engineer-in-chief on Its merits". 

The other view was that since there has to be e^ways an agreement bet¬ 
ween the Englneer-in-chafge and the contractor edsout the ehamged conditions 
and in case of any difference in opinion about the sue, it caui be taken cec:e 
of under the clause "settlement of disputes" emd "arbitration”. 

The differing site condition clause as provided in.the United States 
in their contracts,read as under: 

a) The contractor shall promptly, and before such conditions are distributed 

notify the contracting offleer In writing of:- (1) subsurface or latent 
physical conditions at the site differing materially from those Indi¬ 
cated In his contract, or (2) unknown physical conditions at the site, 
of an unusual nature, differing materially from those ordinarily 
encountered and generally recognised as Inherent In work of the;charac¬ 
ter provided for In this contract. the Contracting Officer shall 

prcmptly Investigate the conditions, and If he finds thijit sxich 
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conditions do materially so differ and cause an Increase or decrease In 
the contractor's cost of or the time required for, performance of any 
part of the work under this contract, whether or not changed as a result 
of such conditions, an equitable adjustment shall be made and the con¬ 
tract modified in writing accordingly, 

b) No claim of the Contractor under this clause shall be allowed unless 
the contractor has given the notice required in (a) above; provided, 
however, the time prescribed, therefore, may be extended by the Govt. 

c) No claim by the Contractor for an equitable adjustment hereunder shall; 
be allowed if asserted after final payment under this contract. 

Some members felt that probably the solution of this issue does not lie 
in the provision of "differing site conditions" clause but in the avoidance of 
disclaimers which are generally found in our contracts. It was decided that 
these discussions and views should be on the record in the report so .that 
for important works the same could be available for guidance. 

DISCIAIMERS 

It is generally seen that by way'of caveatory or exculpatory language, 
the drafters of the conditions of contract try to relieve the owner from the 
responsibility for the accuracy of surface /sub-surface information furnished, 
such an attitude may effect a fair allocation of the risks in River Valley 
work contracts and it would also affect the pricing of the work.It is, there¬ 
fore, recommended that such caveatory and exculpatory provisions should not be 
used with respect to surface/sub-surface factual data. 

The reasons which lead to the above conclusion are as under: 

1) Prospective bidders base their bids on all available data that might 
affect the work. When the owner disclaims responsibility for some 
or all df the data that he has accumulated and furnished, he places 
the responsibility of verifying the data on the bidders. This does 
not seem to be rational. 

ii) The Contract administrators often literally interpret such disclai¬ 
mers of responsibility as preventing them from allowing legitimate 
changed conditions claiiM. The result is frequently expensive litiga¬ 
tion/arbitration wherein both the parties eure the losers. 

ALTERNATIVE BIDS 

At times alternative bids based On contractor's designs are invited for 
some of the works in the country. This practice is usually adopted in the case 
of contracts for works of bridges or aqueducts, the spillways gates and outlet 
gates giving the contractor an option to quote on the beusis of departmental 
design or on his own design. In the latter case, the 2 d.ternative quotation 
is usually a lump sum contract with clause to take care of extras mostly in 
respect of variations beyond these stipulated. Acceptance of such design 
solely rests with the owner. The Committee deliberated on this issue. Some 
members were of the view that such an alternative bids should be treated as a 
conditional bids. However, the Committee felt that if the alternative design 
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was optional to the basic design and was so stated In the tender notice, It 
should not be treated as conditional. Such an alternative offer may be of 
advantage to the owner. However, if thS xMmtractor quoted for em alternative 
design in addition to the basic desiqn where such a latltute of alternative 
design was not Indicated in the tender notice. It. would give a rather unfair 
advantage to that contractor over others. Such w alternative bid should, not 
be considered at all. If however. It was the only offer idien no such 
option was Indicated In the tender conditions, the tender nay have to be trea¬ 
ted as a conditional tender and dealt .with as such. Aie question m to 
whether siich a tender under alternative design should at all be called for was 
also discussed. The Committee felt that for large river valley works In 
India, the possibility of contractors offering alternative designs was very 
limited and as such the standard tender conditions have provided for that 
"alternative tenders are not acceptable". Where, however, alternative designs 
are decided to be cetlled for, (and these will be for mlectlvely smaller 
works) a specific mention to that effect may have to be made In the standard 
tender condition by deleting the above stipulation In the clenise "For special 
attention". 

C(»«}ITXONkL BIDS 

Hie question tdiether conditional tenders should be considered was 
also discussed at length In the Comnlttee. The Committee took note of the 
facts that even though the conventional tender conditions In vogue provided a 
clause that conditional tenders are liable to be rejected. In practice, this 
was not at all followed and the conditional tenders were accepted after review 
of financial evaluation of the conditions, after negotiating on the condition 
of the contractor with a view to reducing their number If It was not possible 
to eliminate them altogether, or asking them to place a financial ceiling on 
the condition(s) or after calling for revision of the bids by all cgntraotora 
who had quoted after accepting some of the conditions that were acceptable and 
rejecting the rest. This pr2K3tlce has also laid a somewhat standardised prac¬ 
tice now prevalent In some of the States of Inviting the tenders In two 
sealed covers. Ihe first sealed cover containing the conditions. If any, and 
other data and the second cover containing the bid proper, m such a prac¬ 
tice, the first cover Is opened, the conditions by the various contractors 
reviewed and their financial evaluation coag>leted, If necessary, after obtain¬ 
ing necessary clarifications from all the contractors, so that there Is.a 
finality about the flnanclcd value of the conditions. If during such a 
review, it Is felt that some of the conditions are not acceptable, the con¬ 
ditions that we acceptable ore made )cnown to the contractors and they are 
directed to quote on a due date and in sealed cover for Increases/decreases 
In their tender prices either as a percentage or as a lunq? sum Increase/decrease 
over their bid prices In the second cover. After this further modification 
In their offer Is received the second cover which contains the tender prices 
Is evened. The Committee also noted that In the tenders for the project 
which are posed to the International financial agencies for credit assistance, 
conditional tenders as a rule, are not accepted. As a matter of fadt, there 
Is a specled stipulation In the tender notice for such works that conditional 
tenders will be treated as a non responsive. Although, the Committee felt 
that the practice of etcceptlng conditional tenders should be stopped. It also 
took into consideration the practical difficulties In carrying out Uie river 
valley works. If the conditional tenders are rejected since this would mean 
an eUorupt end In the practice that was hitherto being followed. While the 
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Committee would recommend outright rejection of conditional tenders to put an 
end for the system of conditional tenders would recommend the system of pre¬ 
bid conference especially for large works, where contractors difficulties and 
suggestions could be discussed with them and the tender conditions modified, 
if required. In such pre-bid conferences, the fact that conditional tenders 
will be rejected should specifically brought to the notice of the contractors. 
This system should be Introduced in the large works to begin with so that an 
atmosphere to start such outright rejection would be created. Gradually the 
practice of rejection of the conditional tender should be extended to smaller 
works also. 

unbalanced bids 

Sometimes, it is seen that the contractor gives unbalanced bids where 
in the rates of items occurring earlier in the sequence of operation are 
relatively higher, or sometimes a rate is quoted for items whose costs are 
expected to be different for example for excavation in soft strata and in 
rock. The aim of such unbalancing is usually (i) to receive more payment in 
the beginning for financing work,(ii) to get benefit due to over-r\in of the 
quantities likely to increase in the quantities of low cost high price items 
or (iii) to avoid disputes in classification of strata of excavations. 

There is no doubt that the contractor requires considerable finance 
in the beginning of any work and even 5% mobilisation advance, provided in 
the standard general conditions of contract, might not be sufficient for this 
purpose. Therefore, to ease out some financial burden, there are certain 
requirements as stated below, for which he requires eeurly finance, can be 
included as independent items in the schedule of quantities and rates where 
the situation so require, so that the contractor can receive separate early 
payment for the same: 

Mobilisation; 

Clearing up the site; 

Contractor's camp and facilities; and 
Furnishing Insurance Policy (if required) 

Since this is a specific requirement, this could be Included as spe¬ 
cial conditions of contract,where required, for large works. This would per¬ 
mit to the need to evaluate special condition required for large works more 
carefully. 

In order that the contractor sutmiits a balanced bid, it is very nece¬ 
ssary that the schedule of quantities should include all the items likely to 
arise with the correct quantities so that variation is not more than 10%. 
Once the estimate is done correctly, there will not be any necessity for ask¬ 
ing rates for certain items without any cpiantities. 


i) 

ii) 

iii) 

iv) 





CHAPTER-XIV 


EPILOGUE 


With this Chapter the work of the Committee constituted to examine 
the existing contractual documents and prepare standardised contract .forms 
which will be used for works in the River Valley Projects comes to an end. 
With more and more demand for water for irrigation, energy, industry and 
others, increeused emphasis is being placed on more and more River Valley Pro¬ 
jects. For various reasons the system of implementation of the Projects pla¬ 
ces a heavy reliance on execution of works through contracts. For several 
years, it had been recognised that contracting practices in the country were 
inadequate and constituted a serious barrier to the timely completion of Pro¬ 
jects. Inflationary pressures, materials shortage problems, lack of data/ 
information, in the tender documents and lack of timely decisions on the dis¬ 
puted points radically affect the construction cost and increase the construc¬ 
tion periods. These factors have signalled the need of review and analysis 
of the current contracting practices. 

The Committee comprised a blend of officers representing Governmental 
Organisations in the Centre and State experienced in the planning and imple¬ 
mentation of River Valley Development Projects, the construction agencies 
represented by Public Sector and Private Sector Construction Companies of 
repute engaged in large river valley development Projects and experienced 
officers from the allied disciplines of Finance and Legal disciplines of the 
Government of India/States. 

Although the Committee have drawn on the varied experience of all the 
members of the Committee, they also had an opportunity to discuss the problems 
pertaining to the contracting practices in the country with their colleagues 
in various fields and thus the deliberations of the Committee and the recom¬ 
mendations could be considered as the representative of a much wider section 
engaged in River Valley Development works. The association of the represen¬ 
tatives from the Central Public Works Department with the work of the Commi¬ 
ttee infused the experience of implementation of the Public Works Projects 
of that Department into the deliberations of this Committee. In their report 
the Committee have made various recommendations to improve the various con¬ 
tracting practices in River Valley Development works and have evolved the 
standardised tender document comprising mainly the notice for invitation to 
tender, information and instructions to the contractors and the general con¬ 
ditions of the tender. They have also indicated in Part II of the report some 
standard formats which could be utilised with advantage alongwith contract 
documents. The Comnittee hopes that their report and the standardised general 



conditions of contract would introduce beneficial changes in the practices and 
procedures of the implementation agencies involved in contracting for works of 
River Valley Projects which will result in speedy and economic inqslementation 
of the River Valley Projects. The success of the work of the Conmittee will 
mainly depend on - 

(a) Extent to which the States would be ready to recognise the need 
for improvements in contracting practices "now", and 


(b) Extent and how soon the recommendations contained in this report 
are adopted 

The Committee recognises that the recommendations contained in the 
report and the standardised general conditions of contract do not constitute 
the last word on the siibject. It may be possible and desirable to improve on 
the recommendations of the Committee and also on the general conditions of con¬ 
tract as a result of further experience and operation of these conditions. The 
Committee would, therefore, urge that the implementation agencies would imple¬ 
ment the recommendations expeditiously and share their experience with the 
other implementation agencies and also the C.W.C. so that the documents could 
further be improved. This would point to the need of a Cell in* the C.W.C. 
where a continual review of the experiences of implementation could be docu¬ 
mented so that further improvements in the contract documents could be made. 
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PART - II 


t. TENDER NOTICE 

II. INFORMATION AND INSTRUCTim 
FOR TENDERERS 

III. GENERAL CCWDITlC»fS OF 
CONTRACT 



tSNDER NOTICE 


TENDER NOTICE NO. 


DR.TED 


GOVERNMENT OF 


DEPARTMENT OF 


1. INVITATION 

Tenders are invited on bahalf of the Governor of the State of 
for_ The works is estiisated to Cost Rs.„_ 


2. FOR SPECIAL ATTENTION 

ALL TENDERERS ARE CAUTIONED THAT TENDERS CONTAINING ANY DEVIATION PROM 
THE CCMJTRACTUAL TEWIS AND COTOITIONS. SPECIFICATIONS OR OTHER REQUIREMENTS WILL 
BE REJECTED. 

AWARD IS TO BE MADE TO THE TE^ERER WHOSE RESPONSIVE TENDER IS DETER¬ 
MINED TO BE THE LOWEST EVALUATOD TENDER AND WHO MEETS THE APPROPRIAO® STANDARDS 
OP CAPABILITY AND FINANCIAL ifeiOURCES. 

IMMEDIATELY UPON RECEIPT OF THE TENDER DOCUMENTS, ALL TENMRERS ARE 
URGED TO SUBMIT A WRITTEN REQUEST ON MATTERS WHERE CLARIFICATIONS OR AMTITIONAL 
INFORMATION IS DESIRED. 

ALTERNATIVE TENDERS ARE NOT ACCEPTABLE. 

3. PURCHASE OF DOCUMENTS 

The Tender documents • will be made available for sale from the office 
of_^from_ 


Application for tender document shall be accomgsanied by Rs._ 

towards the cost of two sets of tender documents in the shape of Demand Draft 

on any bank at_ or ,by money order in favour o f _ -- 

or in cash. Additioneil sets upto ten will be sijpplied on a payment of Rs._ 

per set. nie tender documents requested for by mail will be despatched by 
registered/air post. The cost of the documents shall not be refunded under 
any circumstances. 

4. DESCRIPTION OF PROJECT 

1 / 

STATUS OF THE PROJECT 

2 / 


5. 



6. FURTHER WORK 

1 / 

7. SCOPE OF WORK UNDER THIS TENDER 

4/ 

8. PERICO OF COMPLETION 

5 / 

The period of completion shall be_from the 

date of issue of iwtice to proceed with the work. 

9. earnest MONEY' MIPOSIT 

Earnest money deposit of Rs._ 

each tender. This deposit shall be in favour of 
the shape of; 

(a) Receipted challan from Government Treasury 

(b) A deposit at Call Receipt; 

(c) A demAnd draft on any bank at_ , 

The earnest money deposit shall be valid for a period not less than 
90 days from the date tof opening of tender. Tenders not accompanied 
by Earnest Money Deposit shall be rejcected. If during the tender validity 
period, the tenderer withdraws his tender, the Earnest Money Deposit shall be 
forfeited. 

The Earnest Money Deposit will be returne<J‘within 30 days of the expiry 
of the validity period to the unsuccessful tenderers. The Earnest Money 
Deposit will be returned to the successful tenderer after he furnishes ths secu¬ 
rity for performance and duly enters into the contract. 

Within 30 days from the date of issue of the letter accepting his ten¬ 
der, the successful tenderer shall furnish the required secxirity for perfor¬ 
mance in the specified form and attend the office of th e for 

execution of the contract documents. If he fails to furnish the security for 
performance or to execute the contract, his Earnest Money Deposit shall be 
forfeited. 


must accompany 
may be in 


1_/ Provide a brief description of entire project; its major components; 

its purpose and scheduled date for completion for whole or of impor¬ 
tant parts. 

2_/ Provide actual information on work which has been completed and work 

currently under construction. 

3/ Briefly describe any further works vdiich might be of interest to pros¬ 

pective tenderers. 

4/ Parts of work for which separate tender is permissible, are to 

be clearly indentified and their scope described. 

5/ Include completion parts for total works and parts thereof as appropriate. 
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10. IMPORT OP EQUIPMENT 

The contractor will be permitted to import such equipment as is not 
available in India for the due fulfilment of the contract subject to the pre¬ 
vailing import regulations. He will be permitted to inqjort Spares for the 
maintenance of imported equipments. 

-11. LANGUAGE OF TENDER 

Tenders shall be submitted in the prescribed forms in English. All 
literature and correspondence in connection with a tender shall be In English^ 

12. PRE-TENDER CONFERENCE 

A pre-tender conference open to all prospective tenderers will be held 

at_;_^on__ a t _in the 

office of_^wherein the prospective tenderers will have 

an opportunity to obtain clarifications regetrding the work and tender condi¬ 
tions. 

13. TENDER VALIDIIY PERIOD 

The tender shall be valid for a period of not less them 90 days after 
the date of opening of tenders. 

14. SUailSSION OF TENDERS 

Tenders must be submitted in duplicate with one copy meurked "ORIGINAL" 
on the front page. The copy marked "ORIGINAL" will govern whenever there are 
discrepancies between the two copies. 

Tenders must be submitted in sealed cover. Ibe sealed tender package 
must be superscribed "Tender fo r ". 

Tenders will be received by th e _at___^upto 

_^hours o n _. Tenders received late on account 

of any reason whatsoever will be returned to the tenderer unopened. 

Telegraphic tenders will not be entertained. 

15. OPENING OF TENDERS 

Tenders will be opened by th e a t , __ 

__^hours on the day they are due in the presence of representa¬ 
tives of the tenderers who choose to be present. 


16. CONTRACT AWARD 


The award of contract will normally be made within ninety days after 
the date of opening of tender. 

17. WHC3M TO CONTAC 

For any further information on tne tender, the mav he 

contacted ’ 
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FORM OP TENDER 


TO . 


Sir, 


With reference to your tender notice No. 

dated_.and the tender documents forwarded 

to us under your letter No. d ated__ 

lAfe the undersigned offer our tender for the work o f 

___^in accordance with the' 


tender documents. 


The earnest money deposit for the amount of Rs. 
in the form of i s enclosed. 

Unless and until a firm agreement is prepared and executed,this tender 
alongwith the contract documents to the extent that these are applicable for 
this tender shall constitute a binding contract between us. 


Dated_ Signature_ 

in the capacity of_ 

duly authorised to sign 
on behalf of_ 

Witness: 


1 . 


Address & Occi^sation 


2 . 


Address & Occupation 
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FORM OF AGREEMENT 


THIS AGREEMENT made the_^day of_ 

1 9 _ ^_BETWEE N _ 

o f_^^__ 

__(hereinafter called the Govt. ) 

of the one part and___^of__ 

(hereinafter called "the Contractor") of the other part WHEREAS the Govt, is 

desirous that certain works should be constructed viz.___ 

and has accepted a Tender by the Contractor for the construction, completion 
and maintenance of such works. NOW THIS AGREEMENT WITNESSETH as follows: 

1. The following documents shall be deemed to form and be read and cons¬ 
trued as part of the Agreement, namely: 

I. Tender Notice 

II. Information and Instruction for tenderers. 

III. Form of Tender 

IV. Form of Agreement 

V. Conditions of Contract 

Part I - General Conditions 

Part II - Special Conditions 

VI. Specifications 

Part I - Standard Specifications 
Part II - Special Specifications 

VII. Schedule of Quantities and Rates 

VIII. Other Schedules 

IX. Drawings 

X. The letter of acceptance of the tender 

2. In consideration of the payments to be made by the Govt, to the Contrac¬ 
tor as hereinafter mentioned the Contractor hereby covenants with the Govt, to 
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construct, complete and maintain the works in conformity in all respects with 
the provisions of the Contract. 

3. The Govt, hereby covenants to pay the Contractor, in consideration of 
the construction completion and maintenance of the works the Contract Price at 
the tines and in the manner prescribed by the Contract 

IN WltNESS vrtiereof the parties hereto have caused their respective 
ComDon Seals to be hereunto affixed (or have hereunto set their respective 
hands and seals) the day and year first above written. 

She conuBon Seal of__ 


Signed by 

for & on behalf of the Contrakctor 


Vitness: Signed by 

^ for fi on behalf of the 

\ ■ _ 

Witness: 

1 . __ 

2 . _ 
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IHFORMATION AND INSTRUCTIONS FOR TENDERERS 


FOR SPECIAL ATTENTION 

ALL TENDERERS ARE CAUTIONED THAT TENDERS CONTAINING ANY DEVIATION 
THE CONTRACTUAL TERMS AND CONDITIONS, SPECIFICATIONS OR OTHER REQUIREMENTS WILL 
BE REJECTED. 

AWARD IS TO BE MADE TO THE TENDERER WHOSE RESPONSIVE TENDER IS DETER¬ 
MINED TO BE LOWEST EVALUATED TENDER AND WHO MEETS THE APPROPRIATE STANDARDS OF 
CAPACITY AND, FINANCIAL RESOURCES. 

immediately upon RECEIPT OF THE TENDER DOCUMENTS ALL TENDERERS ARE 
URGED TO SUBMIT A WRITTEN REQUEST ON MATTERS WHERE CLARIFICATIONS OR ADDITIONAL 
INFORMATICS IS DESIRED. 

ALTERNATIVE TENDERS ARE NOT ACCEPTABLE 

2. DESCRIPTION OF PROJECT 

1 / 

3. STATUS or TME PROJECT 

a/ 

4. further IfcRKS 

3/ 

5. SCOPE or WyUK under this TENDER 
4/ 

6. .;IAMGUAG3 or TENDER 

Tenders shall be submitted in the prescribed form in English: All li¬ 
terature and ec^respondence in connection with the tender shall be in English. 


1_/ Provi^le a brief description of entire project; its major GonHXjnehts; 

its purpose and scheduled date for completion for whole* or of impor¬ 
tant parts.* 

i/ Provide actual information on work which has been completed and sbrk 

currently under construction. 

3/ Briefly describe any further works which might be of interest to pro¬ 

spective tenderers. 

4/ Parts of work for which separate tender is permissible, are to be 

clearly identified and their scope described. 
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SUBMISSION OF TENDERS 


Tenders must be submitted in duplicate with one copy marked "ORIGINAL" 

on the front page. The copy marked "ORIGINAL" will govern whenever there are 

discrepancies between the two copies. 

The tender must be submitted in sealed cover. The sealed tender pack¬ 
age must be superscribed "Tender for _ 

Tenders will be received by the _upto_ 

hours on __. Tenders received late on account of any 

reason whatsoever will be returned to the tenderer unopened. 

3. METHOD OF TENDERING 

If the tender is submitted by an individual it shall be signed by the 

individual above his full name and with his current business address. 

If the tender is submitted by a proprietory firm it shall signed by 
the proprietor above his full name and the full name of his firm with its cur¬ 
rent business address. 

If the tender is submitted by a firm in partnership, it shall be si^ed 
by all the partners of the firm above their full ncunes and current business ad¬ 
dresses, or by a partner holding the power of attorney for the firm for signing 
the tender in which case a certified copy of the power of attorney shall accom¬ 
pany the renders. A certified copy of the partnership deed, current business 
address of the firm and the full name and the current business addresses of all 
the partners of the firm shall also accompany the tender. 

If the tender is submitted by a limited company or a limited corpora¬ 
tion it shall be signed by a duly authorised person holding the power of attor¬ 
ney for signing the tender in which case a certified copy of the power of attor¬ 
ney shall accompany the tender. Such limited company or corporation may be re¬ 
quired to furnish satisfactory evidence of its existence before the contract is 
awarded. 

If the tender is submitted by a group of firms the sponsoring firm shall 
submit complete information pertaining to each firm in the group and state 
alongwith the bid as to which of the firms shall have the responsibility for ten¬ 
dering and for completion of the contract document and furnish evidence admis¬ 
sible in law in respect of the authority assigned to such firm on behalf of the 
group of firms for tendering and for completion of the contract document. The 
full information and satisfactory evidence pertaining to the participation of 
each member of the group of firms in the tender shall be furnished alongwith-the 
tender: 


All witnesses and sureties shall be persons of status and probity and 
their full names, occupations and addresses shall be stated below their sio- 
natures. 

The tenders from contractors shall be accompanied by an attested copy of 
Income-tax Clearance Certificate from the Income-tax Officer of the Circle for 
the previous year. 
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All signatures in the tender document shall be dated. 

9. CAPAB Y OF TENDERER 

The .erer shall include with his tender: 

a' details of plant and machinery immediately available with the ten¬ 
derer for use on the works in the proforma_: 

Details of plant and machinery proposed to be used for the works 
for which import licence and release of foreign exchange may be 
required by the tenderer in the proforma_: 

c) Details of technical and supervisory personnel already employed by 
tenderer which he proposes to utilise for this work and such other 
personnel which he proposes to employ further for this work in the 

proforma__and 

d) relevant information on the capacity, financial resources^ and ex¬ 
perience about himself. 

10. EARNEST MONEY DEPOSIT 

Earnest Money Deposit of Rs.___^must accompany each tender. 

This deposit shall be in favour of _ and may be in the sape of: 

a) a receipted challan from Govt. Treasury: 

b) a deposit at Call Receipt: 

c) a demand draft on any bank at __________ 

The Earnest Money Deposit shall be valid for a oeriod not less than 90 
days from the date of opening of the tender. Tenders not accompanied by earnest 
Money Deposit shall be rejected. If during the tender validity period, the ten¬ 
derer withdraws his tender, the Earnest Money Deposit shall be forfeited. 

The Earnest Money Deposit will be returned within 30 days of the expiry 
of the validity period to the unsuccessful tenderers. The Earnest Money Deposit 
will be returned to the successful tenderers after he furnishes the security 
for performance and duly enters into the contract. 

Within 30 days from the date of issue of the letter accepting his ten¬ 
der, the successful tenderer shall furnish the required security for perfor¬ 
mance and attend the office of the _ - _for execution of the 

contract documents. If he fails to furnish the security for performance or to 
execute the contract, his Earnest Money Deposit shall be forfeited. 

11. STATING OF RATES 

The rates shall be written both in works and in figures. A tender Shall 
also show the total of each item the total of each schedule and the grand total 
of the whole contract. Corrections, if any, shall be made by crossing out, 

initiating, dating and rewriting. In case of conflict between the figures and 
words in the rates, the latter shall prevail. 
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12. TENDER VALIDITY PERIOD 

The tender shall be valid for a period of *ot less than 90 days after 
the date of opening of tenders. 

13, OPENING OF TENDERS 

Tenders will be opened by the . _at_ 

_ hours on the day they are due in the pre- 

aence of representatives of tenderers who choose to be present. 

If any of the tenderers or their agents are not present, the_^_ 

_will on opening the tender of the absentee tenderer prepare a state¬ 
ment of the attested and unattested corrections in the tender over his signa¬ 
ture. Such a list shall than be binding on the absentee tenderer. 

The_will, on opening each tender, read aloud and re«toxd 

the name of the tenderer and total amount of each tender. He shall also read 
aloud the attested and unatteated corrections and shall record the nunber of 
such corrections on each page of the tender document over his dated initials 
and also initial all such corrections. 

'4 EVALUATION OF TENDERS 

The tenders will be verified for aecurscy in the numerical oalowla- 
tions. Any tender with arithmetical mistskss will be corrected on the basis 
of the quantities of work given in the tendsr form ;«d the unit priaes qix>ted 
by the tenderer. 

In the case of a tender where the wilt price appears uiwealistote subh 
tender will be considered as unbalanced and in case the tenderer is unable to 
provide satisfactory explanations, the Go vs sweat reserves the right to dis¬ 
qualify such tender. 

15. SUCCESSFUL TENDERER 

The work will be awarded to the lowest responsive tenderer and the 
government reserves the right to reject any or all the tenders. 

16. CONTRACT AWARD 

The award of contract will normally bs Mde Within 90 days after the 

date of opening of tenders 
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GENERAL CONDITIC9IS Ot CONTRACT 


1 . DEFINITIONS 

In the contract (as hereinafter defined), the following words and ex- 
preseions will have the meanings hereby assigned tp them,. 

a) Approved/Approval : Means 24 :^royed in writing. 

b) Construction Planr Means all equipment, appliances or things of 

whatsoever nature.required for the execution, completion or gMin- 
tenance of the yozics or temporary works but does not include ma¬ 
terials or other things intended to form or forming part of the 

permanent work. 

c) Contract: Means the tender notice information arid instruction for 
tenderers, general and special conditions of contract, specifica¬ 
tions , drawings, tender, (including the schedule of quantities and 
tender prices), the formal agreement and all addenda and attach¬ 
ments related to the above. 

d) Contractor: Means the particular person, firm or corporation with 
whom the contract has been made for executing the works. 

Day: Means a day fro* midnight to midnight. 

f) Drawings; Means the drawing* referred to in the specifications,any 

modification of such drawings approved in writing by the_ 

and such other drawings as may form tine to time be 
furnished or approved in writing by the 

V' 

g) Executive Enaij'^eeri Means the Executive Engineer in charge pf the 
works or specified parts of the works under the contract or such 
other departmental assistants or subordinates to whom the Execu¬ 
tive Engineer eay have delegated certain duties, acting separately 
within the scope of the particular duties entrusted to than. 

It is, however, to be distinctly understood that no delegation of powers 
shall be made to such departmental assistants or sub-ordinates except in re*^ 
pect of supervision to ensure compliances of the contract conditions. 

h) Government: Means Govcmixent of _ . ___ ^ 

in the Departmsnt of____Emploj^ pf a»er 

i) I.S.S. Means Indian Standard Specifications. 



j) Month: Means from the beginning of a given date of a calender 

month to the end of the proceeding date of the next calenider month. 

\ 

k) Rupees '■ Means Rupees of Indian Currency, 

l) Site: Means the lands and other places on, under, i-n or through 

which the works are to be executed or carried out and any other 
lands or places provided by the owner for the purposes of the con¬ 
tract together with such other places as may be specifically de¬ 
signated in the contract or subsequently approved as forming part 
of site. 

m) Superintending Engineer: Means the Superintending Engineer in 

over all charge of the works. 

n) Week•• Means seven consecutive days. 

o) Works: Means the works to be executed in accordance with the con¬ 
tract. 

2. INTERPRETATIONS 

Words importing the "signular" only also include the "plural" 'he' in¬ 
clude 'she' and vice versa unless this is repugnent to the context. 

Wherever the term "Specification" is used apart from a specified stan¬ 
dard specification, it shall mean the specification plan prepared for a parti¬ 
cular item as instructions to the contractor in executing that item of work. 

3. PERIOD OF COMPLETION 

The period of completion shall be_days/months/weeks from 

the date of issue of notice to proceed with the work.’ 

4. LANGUAGE OF CONTRACT 

All written material and correspondance in connection with the contract 
shall be in English 

5. SECURITY FOR PERFORMANCE 

The contractor shall within thirty days from the date of issue of the 
letter accepting his tender the contractor sball furnish an initial security 

deposit of _by. 

« 

a) a demand draft on any bank at_ 

b) a fixed deposit receipt with any scheduled bank in India pledged 

to the _ 

c) A performance bond in a form acceptable to the Government 

d) A bank guarantee in the form at Annexure_ 

from a scheduled Bank of India. 
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In addition to the above initial security deposits, the_shall 

deduct from the running accouht bills, an amount at the rate of _per 

cent of the total value of each bill towards an additional security deposit sub¬ 
ject to the condition that the total amount of such deductions together with the 

amount of initial security deposit shall not exceed _ _per 

cent of the contract value. 

If the contractor expressely requests in writing he will be permitted 
to convert the security deposit recovered from his bills into interest bearing 
Government securities or interest bearing deposits pledged to the . 
with the Scheduled Bamk of India. 

The Bank Guarrantee, the performance bond, the interest bearing Govern¬ 
ment securities and the interest bearing deposits, shall remain valid for at 
least 6 months after the 4ate of completion of the works. 

The Security Deposit less any amounts due shall be returned to the 
Contractor after the defects liability period is over and subject to the 
CERTIFYING THAT NO LIABILITY ATTACHES TO THE CONTRACTOR. 

N.B,« For deciding the imount of Security Deposit the following suggestions 

may be considered. 


A-Earth Work Percentage Subject to a 

___ ,_Minimum 


For contract upto 

estimated 



Cost of Rs.10,000 


4 to 6 

- 

From Rs.10,001 to 

50,000 

3 to 5 

500 

From Rs.50,001 to 

Rs.l,00,000 

2 to 4 

2,000 

Over Hs. 1 Lakh 


2 

3,000 

1 Crore and above 


2% of Contract Value or 




Rs.20 lakhs whichever is 

less 

B-gttiet WOAa 




For contract upto 

estimated 



cost of R8.20,000 


5 to 7 

- 

FrOT 20,001 to 50 

,000 

4 to 6 

1,200 

From 50,001 to 1 

00,000 

3 to 5 

2,500 

Over Rs.1 l 2 dch 


2 to 4 

4,000 


1 Crore and above 2% subject to « maximum of Rs.20 

lakhs. 

6. NOTICES AMD INSTROCTfONS 

The contractor shall furnish the postal address of the site office. Any 
notice or instruction to be given to the contractor under the terms of the con¬ 
tract shall be deemed to have been served if it has been delivered tohisautho-. 
rised agent or representative at site, or sent by registered letter to the site 
office, or to the address of the firm last provided by the contractor. 
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7. 


TOOLS, PLANT AND EQUIPMENT 


The contractor shall provide at his own expense all tools, plant and 
equipment required for the execution of the work. 

8. ADVANCES 

A. MOBILIZATION 

Mobilization advance not exceeding 5 percent of the’ contract amount 
shall be given, if requested by the contractor in writing within 3 months of 
the date of notice to proceed with the work. In such a case, a bona aS per 

Annexure_shall be executed by the contractor before sanction of 

the advance. 

B. 'PLANT AND MACHINERY 

An advance for plant and machinery required for the work and brought 
to site by the contractor shall be given if requested by the contractor. The 
maximum of such advance shall be 10 percent of the contract amount. In case 
of new plant and equipment the advance shall be limited to 90 per cent of the 
price of such new plant and equipment paid by the contractor for which the 
contractor shall produce satisfactory evidence. In the case of used plants 
or equipment, the amount of such advance shall be limited to 50 per cent of 
the depreciated value of plant and equipment as may be determined in accor¬ 
dance with schedule_. This advance shall be further subject to the 

condition that such planp and equipment are (a) Considered by the _ 

_ to be necessary for the works; (b) and are in working order and (c) 

hypothecated to the Government in the form at Annexure_ 

No advance shall be granted on any place of plant and equipment with a 

value of less than Rs.____^No advance for plant 

and equipment shall be granted after_^months, from the date 

of notice to proceed with the work. If the circumstances are considered rea¬ 
sonable by the _the period may be extended. 

The advances in A and B above shall bear interest at the rate of_ 

_ per cent per annum. 


C. [•lATERIALS 

"Advances shall be granted on materials of imperishable nature which are 
required for use in the works and which have been brought to the site by the 
contractor, based on the value of such materials as assessed by the Engineer 
whose decisions in respect of the quantity of materials required for the works 
and the value of such materials shall be final and binding. Such advances will 
be granted upto a limit of 75% of the assessed value and subject to the cont¬ 
ractor executing onindent'are in respect of these materials in a form accept¬ 
able to the Engineer. The contractor shall be fully responsible for safe cus¬ 
tody, storages and protection of these materials from damage from all causes 
shall identify the owner fully in this regard. The advances shall be recover¬ 
ed from the bills as the materials get used in the works". 
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9 


RECOVERY OF ADVANCES 


Recovery of the sums advanced as per clause ADVANCES FOR MOBILIZATION 
AND PLANT AND MACHINERY and of the interest thereon, shall be made by deduction 
from the contractor's bills in suitable percentages of the billed amounts, sub¬ 
ject to the provision that no recovery would be made on the first_ 

per cent of the value of work at the contracted prices, and that the entire 
advance with interest thereon shall be recovered by the time 80 per cent of 
the value of contract is completed. 

10. PURPOSE OF DRAWINGS AND SPECIFICATIONS AND CONFORMANCE THERETO 

The contract drawings read together with the contract specifications 
are intended to show and explain the manner of executing the work and to in¬ 
dicate the type and class of materials to be used. 

The work shall be carried out in accordance with direction of_ 

in accordance with the drawings and specifications which form part of the con¬ 
tract and in accordance with the such further drawings, details and instructions 
as may, from time to time, be given by the_ . 

It shall be the responsibility of the contractor to promptly bring to 

the notice of the __ any error of discrepancy 

in the contract documents and obtain his order thereon. Only stated diamen- 
sions are to be taken and not those obtained from scaling the drawing. In case 
of any discrepancy between the description ot items in the schedule of quanti¬ 
ties and the specifications, the latter shall prevail. In case any feature of 
the work is not fully described and set forth in the drawings and specifica¬ 
tions, the contractor shall forthwith apply to the_ for further 

instructions, drawing or specifications. 

11. MODIFICATIONS 

The _ may order modifies specifications at any time 

before the completion ot the work. No modifications shall be made unless so 
ordered. 


For all modifications, the _ will issue revised 

plans, or written instructions, or both 

12. SIGNED DRAWINGS NO AUTHORITY TO THE CONTRACTOR 

Signed drawings alone shall not be deemed to be an order for work un¬ 
less it is entered in the agreement or schedule of drawings under proper atte¬ 
station of the contractor and the _^_or unless it has 

been sent to the Contractor by the ____with a covering 

letter confirming that the drawing is an authority for work in contract. 

13. COPIES OF DRAWINGS AND SPECIFICATIONS 


Five copies of the drawings, any modified or supplementary drawings,and 
the specification shall be furnished free of cost to the contractor. 



14. PLANS AND DRAWINGS 

The Contractor shall submit the following informatics in triplicate, 

to the __ for approval within the time stipulated 

against each item below «- 

a) a general layout pl£m of construction plant and e<^lpnent for tbe 
execution of work within 14 days from the date of notice to proceed 
with the work; and 

b) drawings or prints showing the location of major plemts and other 
facilities which he proposes to put up at the site, including any 
changes in the general layout, at least 14 days prior to the com¬ 
mencement of the respective work. 

15. CCMJSTRUCTICMJ PRCX3RAMME 

The contractor shall submit a detailed year-yise constrv ion programme 
including quarterwise requirements of materials to be supplied / Government, 
within 14 days of the date of notice to proceed with the work. This programme 
may be reviewed and revised every year at the beginning of the working season. 

16. REFERENCE MARKS AND 5ENCH MARKS 

The basic centre lines, reference points and bench marks will be fixed 
by the Department. 

The contractor shall establish at his cost, at suitable points addi¬ 
tional reference lines and bench marks as may be necessary. The contractor 
shall remain responsible for the sufficiency and accuracy of all his bench 
marks and reference lines. He shall take precautions to see that the lines, 
points and bench fixed by the Department are not disturbed by his work and 
shall maJce good any such deuoage. 

17. SUPPLY OF MATERIALS BY THE GOVERNMENT 

The cjuantity actually required for works and reasonable recjuirements 
for all preliminary and enabling work Incidental to the works, will be supplied 
by the Department as per stipulations in Schedule_ . 

The contractor shall be responsible for all handling transport 
storage and safe custody of the materials from the places of issue and shall 

bear all the related costs. The _shall be entitled at any 

reasonedale time to inspect and examine all such materials and the contractor 
shall provide reasonable assistance as may be required. 

All materials issued to the contractor and not used on the works shall 
remain the property of the Government. The contractor shall not remove such 
materials from the site without the prior written approval of the__. 

The contractor shall place firm indents for his monthly requirements 
of these materials at least 3 months in advance. 
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Recovety towards cost of oaterials issued to the contractor as per 
Schedule i d.ll be made from the monthly terim 

bills of the contractor to the extent such materials are IncotporatCKl In the 
woxic billed and paid for.. 

The contractor shall keep a record of Government matfifinOi^'t^^ on the 
ebzlta In s prescribed manner. 

Whshever such materials Issued to the contraci;;or are ih i^j^icess of tne 
cequiretM^ts, the contractor shall return such surplus jpaterlais 4Se^ jthe place 
of issue at his cost. The materials retuTtxed by the 'contractor shall cre¬ 
dited to him, ht the rates at which these were originally issued less any de-* 
terloratlon or deautge which may have been caused to the said msterials while 
in the custody of the contractor. If oh completlan of ithe work, the contractor 

falls to return the materials, the_ m av. in addition 

to any other liability tdiich the contractor will incur as a result of his fai¬ 
lure to return these materials, by a written notice to the contractor« charge^ 
him for such surplus materials not returned, at double the issue rate. 

18, MATERIALS AMD HQRICNANSHZP 

All materials, articles and workmanship shall bh of the most suitable 
quality for the work. 

b) Testa. Inspection. Reduction of Defective Materially and Works, 

The contractor shtll without extra cost provide samples and cooperate in 
the testing of the materials and inspection of the workr. The 

^ _shall have access at all times to the places where materials are be* 

ing made for the use under the contract to determine that manufacture is pro¬ 
ceeding in accordance with the drawings andspecifications and to the place 
of storage. 

The MMiv reject at any stage, anjy work which he consi¬ 

ders to be defective in quality and he shall not be debarred ^ fcom rejecting 
wrought materials by reasons of his having previously passed them in an worked 
condition. Any portion of the work or amterialia^ rejected shall be removed from 
the work site at contractor's expense, upon written instructions to that effect 
by th e . ReplacoMnt of such work or material shAll be 

made at the contractor's expense. 

In lieu of removing the work or materials which are nbt in accordance 
with the contract, the m av allow such %rofk or materials to re¬ 

main and in that case such work may be paid at the reduced ratef as may be 
decided by the 

c) Covering of Works 

Mo work shall be covered up or put out of view without the approval of 
the a nd the contractor shall afford full opportunity for exami¬ 

nation and measurement of such work before it is covered up or put out of view. 
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The contractor shall give due notice to the_;_^whenever such work is 

ready for examination and the _shall within a reasonable period, 

arrange for examining and measuring such work, unless he considers it unneces¬ 
sary and advise the contractor accordingly. 

d) Opening of Works for Inspection 

The contractor shall at the request of _open for in¬ 
spection any work covered up. In the case Pf work so opened up the_ 

_;_shall promptly, after the receipt of a notice from the 

contractor that the work has been opened, make or cause the inspection thereof 
to be made. Should the contractor refuse or neglect to comply with such a re¬ 
quest, the _^may cause such work to be opened up. If the said work 

has been covered up in contravention of the _*3 instructions, or 

if on being opened up, it be found not in accordance with the contract require¬ 
ments, the expenses of opening and replacing it shall be borne by the contrac¬ 
tor. If the work has not been covered up in contravention of such instruc¬ 
tions, or if on being opened up, it be found to be in accordance with the con¬ 
tract requirements, the expenses shall be borne by Government. 

e) Defects Liability 

The Contractor shall be responsible to make good at his own expense, 

within such period as may be stipulated by the _ any 

defect which may develop or may be noticed before the expiry of six months from 
the certified date of completion and which is attributable to the contractor. 
All notices of such defect shall be given to the contractor promptly. In case 

the contractor fails to make good the defects, the_may employ 

other persons to make good such defects, and all expenses consequent thereof 
and incidental thereto shall be borne by the contractor. 

In the event Government takes over portions of work as they are comp¬ 
leted, the liability of the contractor under this clause for those portions 
shall extend to a period of six months from the actual dates on which portions 
of the works are taken over. 

f) Contractor's Superintendence and Supervision 

The contractor shall provide all necessary superintendence during the 
execution of the works and as long thereafter as may be necessary for the pro¬ 
per fulfilling of the contractor's obligations under the contract. The contrac¬ 
tor or a competent and authorised agent or representative approved of in writing 
by the which approval may at any time be withdrawn, 

is to be constantly on the works and shall give his whole time to' the superin¬ 
tendence of the same. 

The contractor shall provide and employ sufficient number of qualified 
man for supervision on all aspects of work. 

g) Construction Plant 

The contractor shall provide and install all necessary construction 
plant and shall use such methods and appliances for the performance of all the 
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operations connected with the work embraced under the contract as will secure a 
satisfactory quality of work and rate of progress which will ensure the comple¬ 
tion of the work within the time specified. 

h) Setting out Works 

The contractor shall be responsible for the correct setting out of 
all works at his cost. The contractor shall execute the work true to align¬ 
ment, grade and levels as shown in the drawings and as directed by the 
_ and shall check those at frequent intervals. The con¬ 
tractor shall provide free of cost, all facilities like labour and instruments, 
and sMll co-operate with the to. check all align¬ 

ments, grades, levels and dimensions. Such checking shall not absolve the con¬ 
tractor of his own' responsibility of maintaining the accuracy of the work. 

19. INFORMATION AND DATA 

The information and data furnished herein relative to the works and 
site conditions are general. It shall be the responsibility of the contractor 

to acquaint himself with the nature and the location of works, quarries, local 
conditions and other aspects which are relevant to the work, as could be expec¬ 
ted of a prudent and experienced contractor. 

20. USE AND CARE OF SITE 

Contractor will be permitted to use without charge, the site and the 

lands 1_/ shown in the drawing No. _for execution of work,labour staff 

colonies, site offices, workshops or stores and for related activities. The 
contractor shall not commence any operation on such land except with the appro¬ 
val of the ____ , __ 

The contractor shall not demolish, remove or alter the structures,trees 
or other facilities on the site without prior approval of the_ 

All rubbish shall be burnt or removed from the site as it acciunulates. 
All surface and soil drains shall be kept in a clean, sound and workman-like 
state. All the areas of contractor's operations shall be cleared before return¬ 
ing them to the_;___ The contractor' 

shall make good any damage or alternations made to areas,property or land hand¬ 
ed over to him before these are returned. 

21. PROTECTION OF ADJOINING PREMISES 

The contractor shall protect adjoihing sites against structural, de¬ 
corative and other damages that could be caused bv the execution of these works 
and make good at his cost, any such damage. 


1/ The contractor may inform the owner about the additional land required by 

him, if any. The owner shall arremge for its acquisition at the cost of 
the contractor. 
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22 


LOCAL ROADS 


The existing public roads 1/ near the site of work and the roads con¬ 
structed by the Government in the works area are sho%m in dr 2 Bd.ng No._ 

■ . . The contractor may construct and maintain additional roads as 

required at his own expense, 

23. ACCIDENTS 

It Shall be the contractor's responsibility to protect against acci¬ 
dents on the works. He shall indemnify the Government against any claims foil 
damage or for injury to persons or property resulting from and in the course of 
work and also under the provision of the workmen's Compensation Act. 

On the occurrence of aft accident arising out of the works which re¬ 
sults in death or which is so serious as to be likely to result in death, the 
contractor shall within 24 hours of such accident, report in writing to the 

_the facts stating clearly and in sufficient details 

the circumstances of such accident and the subsequent action. All other acci¬ 
dents on the work involving injuries to persons or damage to properly other than 
that of the contractor shall be promptly 'reported to the . 

stating clearly eutd in sufficient details the facts and circumstances of the 
accidents and the action taken, ^n all cases the contractor shall indemnify the 
Government against all loss or' deuiage resulting directly or indirectly from con¬ 
tractor's failure to report in the manner aforesaid. This Includes penalties 
or fines, if any, payable by the Government as a consequence of failure to give 
notice under the MorkmSn's Com^Dcnsation Act or failure tp conform to the provi¬ 
sions of the said Act in regard to such accidents. 

In the evei^ Of an accident in respect of idiiOh compensation may be-, 
come payable un<^Jr the workmen's 'Compensation Act IIHI of 1923 including all 
modifications thereof, whether such compensation vaAf become payable by the con¬ 
tractor or by the Govemment as principal employer, th e 

may retain ou-t of moneys due and payable to the ceontractor such sum or sixos of 
money as may, in the opinion of the be sufficient to 

meet such liability. On receipt of award from the Labour Commissioner in regard 
to quantum of c^xqpensation, the difference in amount will be adjusted. 

24. REMOVAL OP CONTRACTOR'S >EN 

The contractor shall, on the written direction of ... . 

_ ’ _immediately remove from the works, any person employed 

thereon, who may, in the opinion of the h as misconducted himaelf, 

and such persons shall not be employed again, on the works, without the written 
permission of th a^ , j - 

25. CERTIPICftTE OF CC»if>LET10if OF W»KS 

As soon as the wirk is completed, the contractor shall give notice of 
such completion to the _and within one month of receipt of 


JL/ Land required by contractor for additional roads shall be acquired by 

the o%mer at the contractors cost 
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such notice, the _shall furnish the contractor with a 

certificate of completion or other. 

26. TOLLS AND DUTIES 

The contractor shall, unless otherwise specifically provided in the con¬ 
tract, pay all duties, tolls, quarry fees royalties and other taxes on all ma¬ 
terials and articles that he may use as prevalent on the date of receipt of 
tender. 

27. OID CURIOSITIES 

All old curiosities, relics, coins, minerals, 2 md any other item of ar- 
cheaological import£mce found in excavation or pulling down shall be the proper¬ 
ty of the Government and shall be handed over to the _. 

Should any structure be uncovered, the_ s instructions shall 

be obtained before its demolition or removal. 

28. ENGINEER'S DECISION 

It shall be accepted as an inseparable part of the contract that in mat¬ 
ters regarding materials, workmanship, removal of improper work, interpretation 
of the contract drawings and contract specifications, mode of procedure and the 

carrying out of the work, the decision of the_^which 

shall be given in writing, shall be final and binding on the contractor. 

29. OTHER CONTRACTORS 

When two or more contractors are engaged in work in the same vicinity, 
they shall work together in a spirit of cooperation and accommodation. The con¬ 
tractor shall hot take or cause to be taken any steps or actions that may cause 
disruptions, discontent or disturbances to the works, labour and arrangements of 
other contractors i^i the neighbouring and the project localities. In case of 
any difficulties amongst the contractors, th e shall direct 

the manner in which each contractor shall conduct his work so far as it affects 
the others. 

30- OTHER WORKMEN 

The.;,^:_shall have full authority to depute workmen 

on the work site to execute other works not included in the contract. The con¬ 
tractor shall permit, during working hours, to enable such workmen to carry out 
the other works provided that such works shall be carried out in such a manner 
as not to impede the progress of the work included in the contract. The con¬ 
tractor, however, shall not be liable for any damage which may happen to or be 
occasioned by such other works, provided he complies with the instructions in 
connection therewith and provided that the damage is not caused by the contrac¬ 
tor or his workmen. 
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31 


SCHEDUliE OF QUANTITIES 


Variation in the quantities or work in schedule__ _ 

_shall not vitiate the contract. The rates quoted for the 

individual items shall apply for the quantities of work increased or decreased 
by not more than 30 per cent for each of the items. Should the quantities of 
work actually involved under any item vary by more than 30 per cent, the rate 
for such item of work shall be revised in accordance with the procedure in¬ 
dicated under clause "Extra Items", The payment for the items will, however, 
continue to be made at the original rate till the revised rate is decided, 

32. EXTRA ITEMS 


Extra items of work shall not vitiate the contract. The 
shall be bound to execute extra items of work as directed by the_ 


contractor 


The rates for extra items are to be mutually agreed within 30 days failing 

which payment shall be made at provisional reasonable rate fixed by the_ 

_until the matter is finally decided. 


33. 


PRICE ADJUSTMENT 


Payment to the Contractor for the work done shall be adjusted for in¬ 
crease or decrease in the cost of labour component and POL in accordance with 
the following; 


Where 


(A) LABOUR 

Increase or decrease in cost of labour shall be calculated 
in accordance with the following formulae 


quarterly 


VI =0.75 


va 

PI 

R 

LO 


[ 


Pl_ 

100 


X R 


X L -LO 
LO 


= Amount to be adjusted in the payment to contractor for 
work done during the quarter under consideration.i 

= _% as labour component, in the value of work. 


= Value of work paid for the quarter under consideration. 

= Consumer Price Index for Industrial Workers as applicable to 
_(Nearest Industrial Town) for the month in which 


tenders were opened 


and/or 


Index of wage payable to labour at the work site for the month 
in which tenders were opened. 


Average Consumer Price Index_ 

months of the quarter under consideration; 

and/or 


for the three 


Index of actual wage payable to labour for the three months of 
the quarter under consideration. 
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Note: 


1 . Consumer Price Index Nos. for Industrial workers (General Index) 
Base 1960 = 100 as published by Labour Bureau, Ministry of Labour 
Government of India, would be the basis for calculation. 

Or 

2. Index of wage payable to labour will be the fair wages/minimum 
wages as prescribed by the competent authority for the workers in 
the project area. Where fair wages are not prescribed, the wages 
as paid by the project authority for the workers engaged on the 
project will be considered. 

The Index will be determined from the weighted average wages of:- 

a) Unskilled Worker, 

b) Semi-skilled worker, 

c) Skilled worker. 

B. MATERIALS 

Increase or decrease in cost of ancillary materials and specific 
commodities shall be calculated quarterly in accordance with the 
following formulae! 

y = 0,75 j Pm X R X M-MO | 

^ j 100 MO I 

= Amount to be adjusted in the payment to contractor for work done 
during the quarter under consideration. 

R = Value of work paid for the quarter under consideration. 

P^= _% as material component in the value of work. 

Mo = Weighted Average Index number of wholesale prices in India for 
materials during the month in which the tenders were opened. 

M = Weighted Average Inde x for materials dur¬ 

ing the three months of the quarter under consideration. 

NOTE: 1. The index number will be as published by the Economic Adviser 

to the Government of India. 

2. The weighted average index number will be determined from the 
index number for - 

(To be filled in by the Project Authority keeping the type of work 
in view). 


91 



(C) P.O.L. 


Increase in cost of P.O.L. shall be calculated quarterly in accordance 
with the following formulae: 

P 

■ r ^ 

i- 100 O 

= amount to be adjusted in the payment to contractor for work 
done during the quarter under consideration. 

= Value of work paid for the quarter under consideration. 

= Factor for component of petrol, diesel oil and lubricating oil 
respectively in the value of work. 

= Price of petrol, diesel oil, Ixibricating oil * respectively at 
the consumer pump/godown nearest to project site during the 
month in vrtiich tenders were opened. 

= Price of petrol, diesel oil, lubricating oil respectively at 
the consumer pump/godown nearest to the project site during the 
three months of the quarter under consideration. 

*For purpose of this clause, a particular lubricating oil, may be cho¬ 
sen to represent the group of lubricating oils required for the work. 

The price adjustment clause shall be applicable only for the work that 
is carried out within the stipulated time or extensions thereof as are not att¬ 
ributable to the contractor. No claims for price adjustment other than those 
provided herein, shall be entertained. 

34. PAYMENTS 

Payment for the work done by the contractor will be based on measure¬ 
ments recorded by the___from time to time 

during the progress of work. The contractor or his authorised agent or repre¬ 
sentative shall be present at the time of recording of each act of measurements 
and sign the measurement book or level field book in token of their acceptance. 

If for any reason the contractor or his authorized agent is not avai¬ 
lable, and the work is suspended by the_to avoid re¬ 

cording of measurerofents during the absence of the contractor or his authorised 
representatives, the Department shall not entertain any claim from the Contra¬ 
ctor for any loss incurred by him on this account. If the contractor or his 
authorized agent or representative does not remain present at the time of such 
measurements after the contractor has been given a 3 day notice in writing,such 
measurements may be taken in his absence and shall be deemed to be accepted by 
the contractor. 

Payments will be made to the contractor at monthly intervals. The 

dontractor shall submit his bills for the work done to the __ 

on or before the _ d av of the month. The_ 

shall thereafterjverify the claims in the Bill, and arrange for admissible 
payment as far possible within ten days of the presentation of the bill, after 
deducting therefrom all the amounts as per terms of the contract. 


VS 


Where VS 


R 

P_ 
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On completion of the entire work, the contractor will submit his final 

bills and the _ arrange to make admissible payments 

within three months of the issue of certificate of completion. Payment of this 
bill shall not be considered conclusive evidence as to the sufficiency of any 
work or materials or correctness of measurements to v^ich it relates, nor shall 
it relieve the contractor from his liabilities arising from any defects. 

All Interim payments shall be treated as advance payments. All pay¬ 
ments will be made by cheque. 

35. RECOVERIES 

Any stuns due from Contractors advised by the Government, shall be re¬ 
covered or set off from any bill or money retained from this cohtract. 

36. RELEASE OF CLAIMS 

After completion of work and at the time of final payment, the con¬ 
tractor shall furnish to the__ a release of claims 

against the Government arising out of the contract, other tnan claims specifi¬ 
cally indentlfled, evaluated and expected from the operation of such release. 

37. OBSERVANCE OF lAWS AND LOCAL REGULATIONS 

The contractor should conform to all la%»s of the land, and the regula¬ 
tions and bye-laws of any local authority and of any water or lighting com¬ 
panies with whose systems the structure Is proposed to be connected. The con¬ 
tractor shall give all notice required by the said acts, regulations or bye laws 
and pay all fees In connection’therewith. The contractor shall protect and in¬ 
demnify Government against all claims or liabilities arising from his actions 
in violation of such laws, ordinance, iregulation and bye laws by him. 

38. ATTACHMENT 

Contractor shall ensure that no attachments are made against materials 
and works related to the contract. The contractor shall also protect and Inde¬ 
mnify Government against all decrees or attachments against him or his enqslo- 
yees. 

39. LABOUR 

The contractor shal furnish to the I nfor- 

matlon on the various categories of labour employed by him In the form and at 
such Intervals as may be specified. 

The contractor shall in respect of labour employed by him comply with 
or cause to be complied with the provision of the various labour laws and rules 
and regulations as applicable to them In regard to all matters provided therein 
and shall Indemnify the Government in respect of all claims that may be made 
against the Government for non-compliance thereof by the contractor. 

Notwithstanding anything contained herein, the_ . 

_may take such actions as maybe necessary for conpllance 

of the various labour laws euid recover the costs thereof from the contractor. 
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In the event of the contractor conunitting a default or breach of any 
of the provisions of the labour laws and rules and regulations as applicable, 
the contractor shall without prejudice to any other li£djility under the acts 
pay to Government a sum not exceeding Rupees one hundred per day for each day 
of default subject to a maximum of one per cent of the contract amount. 

40. SAFETY PROVISIONS 

The contractor shall at his own expense arrange for the safetv in his 
operation as required including the provisions in the safety manual published 

by the Central Water and Power Commission, New Delhi, (__editicn-J 

In case the contractor fails to make such arrangements the __ 

shall be entitled to cause them to be provided and to recover the cost thereof 
from the contractor. 

/ 

For failure to comply with the provisions of the safety manual the 
contractor shall without prejudice to any other liability pay to Government a 
sum not exceeding Ruppes one hundred per day for each day of default. 

Persistent failure to comply with the provisions of the safety manual 

will be a sufficient cause of action to be taken under clause_ 

'Default by Contractor'. 

41. WORK DURING NIGHT OR ON SUNDAYS AND HOLIDAYS 

Unless otherwise provided, none of the permanent works shall be 
carried out during night,Sundays or authorised holidays without the permission 
in writing. However, v4ien work is unavoidable or necessary for the safety of 
life, property or works, the contractor shall take necessary action immediately 
and advise the_accordingly, 

42. INCOME-TAX 

During the course of the contract period, deduction of income- tax 
shall be made as stipulated under the provisions of Income tax Act from time 
to time. 


43. SALES TAX 

The rates quoted by the contractor shall be deemed to be inclusive of 
the sales tax, on all the materials that he will have to purchase for perfor¬ 
mance of this contract. 

No Central or state sales tax on completed items of work of this con¬ 
tract is payable at present. If such taxes become payable during the currency 
of the contract, they will be paid by the Department. 

44. INSURANCE 

The contractor shall secure and maintain throughout the duration 
of this contract insurance of such types and in such amounts as may be neces¬ 
sary to protect himself and the interest of the Government against all usual 
hazards or risks of loss. The form and limits of such insurance, together 
with the underwriting thereof in each case, shall be acceptable to the Govern¬ 
ment, but regardless of such acceptance, it shall be the responsibility of the 
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contractor to maintain adequate insurance coverage at all times. Failure of 
the contractor to maintain adequate coverage shall not relieve him of any con¬ 
tractual responsibility. 

Satisfactory attested copies of certificates, or copies of the poli¬ 
cies of insurance shall be filed with the Government at the earliest. 

45. CCNTRACTOR DYING, BECOMING INSOLVENT, INSANITY OR IMPRISIONED 

In the event of the death or insanity of the Contractor the contract 
may be terminated by notice in writing, pasted at the site and advertised in 
one issue of the local newspapers. All acceptable works shall, thereafter, be 
paid at appropriate rates after recovering all the contractor's dues to Govern¬ 
ment to the persons entitled to receive and give a discharge for such payment. 

If the contractor is imprisoned, becomes insolvent compound with his 
creditors, has a receiving order made against him or carry on business under a 
receiver for the benefit of the creditors or any of them, or being a partner¬ 
ship firm becomes dissolved, or being a corporation goes into liquidation or 
commences to be wound up not being a voluntary winding up for the purpose only 
of amalgamation or reconstruction, the department shall be at liberty:- 

a) to give such liquidator, receiver, or other person in whom the 
contract may become vested the option of carrying out the contract 
or a portion thereof to be determined by the Department, subject 
to his providing an appropriate guarantee for performance of such 
contract; ot 

b) to terminate the contract forthwith by notice in writing to the 
contractor, the liquidator, the receiver or person in whom the 
contract may become vested and take further actions as provided 
in the clause "Default by Contractor" treating as if this termina¬ 
tion is ordered under that clause. 

46. FORECLOSURE OF WORKS BY GOVERNMENT 

If at any time after award of the contract the Government for any 
reason whatsoever does not require the whole or any part of the works to be 

carried out, the _shall give notice in writing to 

that effect to the contractor. The contractor shall not have claim to any com¬ 
pensation whatsoever, on account of any profit or advantage which he might have 
derived from the execution of such works. 

Thereuoon, the contractor shall be paid at contract rates for works 

executed and a reasonable amount as certified by the _ . 

for the items hereunder mentioned which could not be fully utilised on the work 
because of the foreclosure; 

a) Preliminary site worK such as temporary access roads, temporary 
labour huts, staff c[uarters and the site offices, storage accommo¬ 
dation and water storage tanks. 

b) Contractor's materials either brought to site for which^ the 
contractor is legally oound to accept delivery from the suppliers, 
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provided, however, that the quantities of such materials are not 
in excess of reasonable requirements of works. The decision of 
the _^_ in respect of reasonable quan¬ 

tity required for works will be final and conclusive. If the 

contractor wishes to take away some of the materials, the __ 

_may permit him to do so. 

c) Materials supplied by Gtovemment except for normal wastage shall 
be returned at rates at which these were originally issued less 
allowance for amy deterioration or damaae ^ich may have been 
caused while those materials were in the custody of the contractor. 
The contractor shall also be paid the cost of transporting such 
materials from Government stores to the site and from the site to 
Government stores, as the case may be. 

d) Transporting of the contractor’s tools and plants from the contra¬ 
ctor's permanent stores to site and from the site to the contra¬ 
ctor's permanent stores. 

e) Mobilization and repatriation of the contractor's site, staff and 
imported labour. 

f) Other firm commitments done by the contractor for the work. 

The contractor shall, if required by the_ 

furnish him books of account and other relevant documents as may be necessary 
to enable him to certify the reasonable amount payable under this condition. 

47. DEFAULT BY CCOTRACTOR 

If, the contractor shall neglect or fail to proceed with the works with 

due diligence or he violates any of the provision/ of the contract, the_ 

_^may give the contractor a notice, identifying deficiencies in 

performance and demanding corrective action. Such notice shall clearly state 
that it is given under the provisions of this clause. After such notice is 
given, the contractor shall not remove from the site, any plant, equipment and 
materials. The Government shall have a lien on all such plant, equipment and 
materials, from the date of such notice, till the deficiencies have been cor¬ 
rected . 


If the contractor fails to take satisfactory corrective action within 

fourteen days after the notice, the_will terminate the contract 

in whole or in part. In case the entire contract is terminated, the amount of 
security for performance together with the value of the work done but not paid 
for shall stand forefeited to Government. The plant, equipment and materials 
held under lien shall then be at the disposal of the Government. 

The _may also take possession of the whole or in part of 

the works, site, plant, equipment and materials brought or placed thereon and 
cause whole or part of the work to be completed by utilizing them through othiSr 
agencies, at the cost of the contractor. In such case, the value of the work 
done through such agencies shall be credited to the contractor at his eontxact 
prices. 
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On completion of such works, if the expenses incurred for ceirrying 

out such work, as certified by the____i are in excess 

of the value of the work credited to the contractor, the difference shall be 
paid by the contractor to the Government. He shed.1 also be liable for the 
liquidated damages under the contract. 

Ihe__ may, direct that a part or the whole of 

such pl6uit, equipment ^md materials be removed from the site within a stipu¬ 
lated period. If 'the contractor fails to do so, the_may cause 

them to be sold, holding the net proceeds of such sale to the credit of the 
contractor. After completion of the works and settlement of eunounts, the lien 
by the Government on the Contractor's Plant, equipment euxi balances of mate- 
ried.s shed.1 be released. 

Termination of the contract either in whole or in peurt shall be ade- 
authority for the t o demand discharge of the 

obligations from the guarantors of the security for performeuice. 


48. LIQUIDATED DAMACSS 

If the contractor fails to complete the work or a designated paort 
thereof by the stipulated completion date, he shall pay liquidated dcunages of 

Rs.__per day of delay in completion and haixling over to 

the Government. The total amount of liquidated dameiges shall, however, be 
subjected to a maximum limit 

If the liquidated damages amount to the amount of security for per¬ 
formance, it will be sufficient cause to take action under clause_^_ 

"Default by Contractor". 

49. FORCE MAJEURE 

Neither party shall be liable to the other for any loss or damage 
occasioned by or furising out of acts of God, such as unprecedented flood, vol- 
ceuiic eruption, earthquake or other convulsion of nat^e, and other acts such 
as but not restricted to, invasion the act of foreign countries, hostilities 
or warlike operations before or after declaration of war, rebillion, military 
or usurped power which prevent perfonuuice of the contract euid which could not 
have been foreseen or avoided by a prudent person. 

50 ASSIOBIENT OF CONTRACT 

Assignment of the contract is not permissible. 

51. SUB-LETTING 

The contractor shall not without the written consent of the 
suli^let any portion of the contract. Any-sub-letting 
shall in no- way cdisolve the contractor of any of his responsibilities under 
this contract. 


* IhiS will be equ 2 d. to the amount of security for performance. 
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52. EXTENSION OF TIME 

Time shall be considered as the essence of the contract. If, however, 
the failure of the contractor to complete the work as per the stipulated dates 
referred to above arises from delays on the part of Government in supplying 
the materials or equipment, it has undertaken to supply under the contract or 
from delays in handing over sites, or from increase in the quantity of work to 
be done under the contract, or for any other reasons which are beyond the con¬ 
trol of the contractor or force majeure, an appropriate extension of time will 
be given. The contractor shall request such extension within one month of the 
cause of such delay and in any case before expiry of the contract period. 

53 . SETTLEMENT OF DISPUTES 

If- the contractor considers any work demanded of him to be outside 
the requirements of the contract, or considers any drawings, record or ruling 

of the__^on any matter in connection with or arising out of the 

contract or the carrying out of the work to be unacceptable, he shall promptly 

ask the _in writing or written instructions or decision. 

Thereupon the__shall give his written instruc¬ 

tions or decision within a period of 15 days of such request. 

Upon receipt of the written instructions or decision the contractor, 
shall promptly proceed without delay to comply with such instructions or deci¬ 
sion. 

If the____ fails to give his instructions or decision 

in writing within a period of 15 days after being requested of if the contrac¬ 
tor is dissatisfied with the instructions or decision of the_, 

the contractor may within 15 days after receiving the instructions or decision 

appeal to_who shall afford an opportunity to the contractor to be 

heard and to offer evidence in support of his appeal. This officer, shall give 
a decision within a period of 60 days after the contractor has given the said 
evidence in support of his appeal. 

If the contractor is dissatisfied with this decision, the contractor 
within a period of thirty days from receipt of the decision shall indicate his 
intention to refer the dispute to Arbitration, failing which the said decision 
shall be final and conclusive, 

54. ARBITRATION 

All disputes or differences in respect of which the decision has not 
been final and conclusive shall be referred for arbitration to a sole arbitrator 
appointed as follows; 

Within thirty days of receipt of notice from the Contractor of his in¬ 
tension to refer the dispute to arbitration the Chief Engineer- 

shall send to the contractor a panel of three names of persons who shall all be 
presently unconnected with the Government. The contractor shall within fifteen 
days of receipt of this list select and communicate to the Chief Engineer the 
name of one person from the list who shall then be appointed as the sole arbi¬ 
trator. If contractor fails to communicate his selection of name, within the 
stipulated period, the Chief Engineer shall without delay select one person from 
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the list and appoint him as the sole arbitrator- If the Chief Engineer fails 
to send such a list within thirty days as stipulated, the contractor shall send 
a similar list to the Chief Engineer within fifteen days. The Chief Engineer 
shall then select one person from the list and appoint him as the sole arbitra¬ 
tor within fifteen days. If the Chief Engineer fails to do so the contractor 
shall communicate to the Chief Engineer the name of one officer from the list, 
who shall then be the sole arbitrator. 

The arbitration shall be conducted in accordance with the provisions 
of the Indian Arbitration Act, 1940 or any statutory modification thereof. The 
decision of the arbitrator shall be final and binding on the parties thereto. 
The arbitrator shall determine the amount of costs of arbitration to be awar¬ 
ded to either parties. 

Performance under the contract shall continue during the arbitration 
proceedings and payments due to the contractor shall not be withheld unless 
they are the subject matter of the arbitration proceedings. 

Neither party is entitled to bring a claim to arbitration if the ar¬ 
bitrator has not been appointed before the expiration of thirty days after de¬ 
fect liability period. 

55. GONTEIACT DOCUMENT AND MATTERS TO BE IREATED AS CONFIDENTIAL 

All docximents, correspondence, decisions and other concerning the con¬ 
tract shall be considered as confidential aw^or restricted in nature by the 
contractor and he shall not divulge or allow access to them by any unauthoris¬ 
ed person. 
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ANNEXURE I 


Office of the Executive Engineer, 
Technical Unit, K.G. Cell, Delhi 
Government of Orissa 


From 

Sri S.C. Tripathi, 

Chief Engineer, Irrigation, 
Orissa, Bhubaneswar 


D.O.No.496. dt,19.11.80 


Dear Sri Padhyeji, 


Sub; Report of the Committee of Technical Officers to 

examine in detail and recommend measures for improvement 
in contract documents etc. 


1 generally agree with the above Report subject to my note of dissent 
on certain items, a copy of which is enclosed for your information. I would 
request you to incorporate the same in the Report. 

With best wishes. 


Yours sincerely, 

Sd/-18.11.80 
(S.C. TRIPATHI) 

Chief Engineer, Irrigation, 
Orissa, Bhubaneswar 


To 

Sri M.G. Padhye, 

Member (P&P), 

CWC, Chairman of the Committee. 



"NOTE OF DISSENT BY SRI S.C. TRIPATHI, CHIEF ENGINEER, IRRIGATION', 
GOVERNMENT OF ORISSA, BHUBANESWAR, TO THE "REPORT OP THE CCMMITTEE 
OF TECHNICAL OFFICERS TO'EXAMINE AND TO RECOMMEND MEASURES FCR 
IMPROVEMENT IN CONTRACT DOCUMENT, ETC". 


FINANCIAL ASSISTANCE 

(Chapter IX and item No. 8 of General conditions of contract) 

I do not agree to the payment of mobilisation advance as the contrac¬ 
tors u:e supposed to be financially sound in the first instance, it is also 
anamolous and contradictory to taike initial security deposit of 1% for works 
valued at Rs t crore and above (Maximum limited to Rs.10.00 lakhs) to provide 
risk insvirance to the owner in the event of contract being terminated for 
reasons of non-performance/unsatisfactory performance (Vide chapter IX) and at the 
same tide advance the Contractor upto 5% of the contract value towards mobili¬ 
sation advance to enable him to start the work. The recommendation is also 
dlserriminatory in nature in as much as the mobilisation advance is to be gen¬ 
erally granted tn case of contracts valued more then Rs.1.00 crore vAiere the 
contractors are expected to be financially more resourceful. A more equitable 
method would be convert the earnest money deposited with the tender to initial 
security deposit and to deduct further security deposits from the running bills 
at uniform rates of 5 % in all cases with an overall ceiling of Rs.20.00 lakhs. 

As regards advance of 90% of the price of new plants brought to the 
site, it should be given not only on the production of satisfactory evidence by 
the contractor but also the price being not higher than similar plants avail¬ 
able in the market. 

2. EXTRA ITEMS 

(Item No. 32 under "General conditions of Contract") 

As and when an extra item arises, the present practice of contractor 
quoting a rate and the department accepting it within 7 days failing which the 
contractors has no obligation to execute the extra item is enough to cover the 
parties. 


There should be nothing provisional in the matter of settlement of rates 
of extra items as this will lead to endless claims. 

It should be open to the Department to get the extra items done depart- 
mentally and/or through other agencies and the contractor should be bound to 
extend necessary facilities as provided under item 29 of General condi^ons of 
contract. 

3. PRICE ADJUSIMENT TO CCWTRACTORS 

(Chapter VI and item No. 33 of "General conditions of Contract"). 

•Price adjustment* clauses due to variation in cost of labour and mate¬ 
rials eo:e recommended for incorporation in all contracts of time duration of 
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more than 24 months and all contracts valued at Rs.1.00 crore and more. However, 
the price adjustment is to be made every quarter from the month in which the 
tenders were opened even for the portion of work executed within the ceilinq 
of Rs.1.00 crores and within the first 24 months. This will not be fair to 
other contractor who will be denied of such benefits. In order to make the 
provision more equitable, the benefit of 'Price Adjustment' should be appli¬ 
cable to that portion of work above Rs.1.00 crore done beyond the first 24 
months from the month of signing the contract. However no adjustment should 
be admissible for the portion of the work which should have been completed 
within two years but was delayed by the contractor. Other provisions in the 
clause may be retained. In the formula for calculating price adjustment the 
initial values should be for the month of signing the agreement and not for 
the month of opening of the tender. 

4. RECOVERY OF COST OF MATERIALS ISSUED TO THE CONTRACTORS 

(Chapter V and Item No. 17 of 'General Conditions of Contract') 

There should be full recovery towards cost of materials issued to the 
contractor and not as per actual consumption. This will ensure economical 
drawal by the contractor and will avoid wastage & misuse specially of scarce 
commodities. 

5. ARBITRATION 

(Chapter VII and Item No. 54 of 'General Conditions of Contract') 

Due to large number of disputes, it would be desirable to follow the 
present practice of the Government of Orissa and to appoint whole time Tribxinal 
with Chairman nominated by the Chief Justice of the concerned High Court, so 
that both parties get opportunity for a quick and just disposal of the dispute. 
The speaking award given by the Tribunal can be contested through normal judi¬ 
cial process, so that both parties can have a sense of satisfaction in going 
upto the highest court. 

When large amount of public money is paid by the way of award, all 
concernf;d have a right to know the reasons so that apart from a particular 
av-ard, tir.iilar claims in future can be avoided and in case of deliberate mis¬ 
chief and/or negligence, the person(s) concerned can be made accountable. In 
this context a speaking award is very essential. 
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